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“FROM HAPPENINGS LIKE THIS”... 









































IT‘S EITHER YOU SHUT DOWN 
THE PLANT OR THE CAT WILLI” 


In years of advocating enclosure for bus structures, I-T-E has been aided by 
recognition on the part of engineers in industry, of the hazards offered by 
open bus runs. No doubt, in plants now equipped with enclosed switch- 
gear, there are engineers who will recall experiences of their own with open 
structures in which accidental outages occurred or were narrowly avoided. 


AIR SWITCHGEAR 


IMMERSED IN AIR ¢ ENCASED IN STEEL 
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Lest You Forget 
Barber Burners for all Purposes 
ill be Available as Soon As Possible 


Yes, Barber automatic conversion burners for furnaces and boilers, as 
ell as our numerous types of burner units for all household, commercial 
und industrial appliances will of course again be furnished to the trade 
hen Victory is attained, and Federal restrictions are removed from our 
products for civilian uses. Today Barber is applying its long experience on 
xact, close-tolerance work, on front-line equipment for our fighting forces. 

Wherever sales on our regular line are still permitted, we are making 
prompt deliveries. 

Nor are we idle as to research and development on our customary 
products. When normal conditions again prevail, you may be sure that 
Barber quality burners and regulators will benefit from those improve- 
ents and economies devised under the stress of wartime production. 


Write for complete catalog on all Barber products. 
BARBER GAS BURNER CO., 3704 Superior Avenue, Cleveland, Ohio 


ARBER BURNERS 
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To thread any 1” to 2° 
ripe with the No. G9 R 


@ No time lost changing chaser 
dies—1 set of chasers in this 
remarkable No.65R assures you 
micrometer perfect threads on 
1”, 1%”, 1%” and 2” pipe by a 
simple 10 second change; no 
extra sets of dies to bother 
with. Mistake-proof workhold- 
er sets instantly to pipe size, 
no bushings needed. You'll 
like the easy floating action, 
because power is straight line 
from handle to chasers. A 
rugged __ steel - and - malleable 


It pays you to have this tool, trouble-free, durable. As 


always, it pays you to ask your 


New RIEaID Catalog Supply House for the RiIBaID 


Itillustrates and describes all 9 mod- 
es—also Ritaip Pipe Wrenches, 
Cutters, Threaders, Reamers & Screw . 

& Pipe Extractors — all with typical | , — rg ern 

RIPAID advantages...that give you OP of pipe—and | 

easier better work & longer tool life : ma they stayinthe © 
foryourmoney.Sendforacopymow! | = |: threader. No. 65R is furnished 


soca: also in 2-handle model; 
THE RIDGE TOOL COMPANY ~ b } alse as @ plain die 
ro: oe + eee y stock, No. 65. 


* PIPE TOOLS « |/@ 


Only 1 set of 
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Pages with the Editors 


6 Bec administration’s belief that it can ac- 
complish on an island what is difficult on 
the mainland is something we can all under- 
stand. Islands are the dream soil of the frus- 
trated. The star-gazing adventurer roves to 
the South sea looking for an atoll and the 
boon of complete encirclement amid a plenti- 
tude of creature comforts. What he is likely 
to find are boredom, famine, disease, and 
plenty of rodents. 


HENCE we can all sympathize to some ex- 
tent with the experierice of Rexford Guy 
Tugwell, former Brain Truster and heavy- 
weight idealist, who went forth to his post 
as governor of Puerto Rico with high hopes 
for the creation of a Utopia. Tugwell proba- 
bly dreamed of the day when he could con- 
found his many critics and persistent hecklers 
of his economic theory on the mainland of 
the United States by pointing to fait accompli 
on the island of rum and molasses. 


THE first thing Governor Tugwell did— 
or one of the first things—to establish 
his empire of social consciousness was 
to start out after the private utility com- 
panies. That was only an orthodox step, 


HERBERT COREY 


A revenue bond financing is on the basis of 
pay as you earn, if anything. 


(SEE Pace 740) 
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WILLIAM M. WHERRY 


The right of the citizen to be secure in his 
personal effects 1s apparently a relative one. 


(SEE Pace 729) 


of course, for those who follow the blue 
prints of state planning. Since then Governor 
Tugwell has been having plenty of troubles, 
most of which have come home to roost back 
up in the committee room of an irritable Con- 
gress. The Puerto’ Rican utility seizures 
were roosting (when we last heard of them) 
in a courtroom at San Juan, Puerto Rico. We 
don’t know how it is all going to come ott, 
but the morale of the story seems to be, never 
trust an island unless you have to. Our 
authority for that is Robinson Crusoe. 


¥ 


NOTHER interesting experiment was rfe- 
A\ centiy attempted on an island much 
nearer home, to wit: Staten island. In this 1s- 
sue Ernest R. ApraAms, well-known _finan- 
cial writer, gives us a description of Mayor 
LaGuardia’s abortive attempt to have New 
York city go into a small-size, model-scale 
electric power business experiment, presum- 
ably as a prelude to further operations of a 
similar nature on the mainland. So far, 
Mayor LaGuardia has not had as much luck 
as Governor Tugwell, 
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RILEY STEAM GENERATING UNIT 


Houston Lighting & Power Company 
Installs Additional Riley Unit 








—— ee 
CONGITUOINAL SECTION THRU B08 ER 


Houston Lighting & Power Co., Houston, Texas 
400,000 Ibs./hr.—1000 Ibs. Pressure—905°F. Temperature 
Riley Steam Generating Unit consisting of Riley Boiler, Superheater, 
Water Walls, Economizer, Air Heater and Steel Clad Insulated Setting 


RILEY STOKER CORPORATION 


WORCESTER, MASS. 


BOSTON NEW YORK PHILADELPHIA PITTSBURGH BUFFALO CLEVELAND DETROIT SEATTLE 
ST. LOUIS CINCINNATI HOUSTON CHICAGO ST. PAUL KANSAS CITY LOS ANGELES ATLANTA 


COMPLETE STEAM GENERATING UNITS 


BOILERS - SUPERHEATERS - AIR HEATERS - ECONOMIZERS - WATER-COOLED FURNACES 
PULVERIZERS - BURNERS - MECHANICAL STOKERS - STEEL-CLAD INSULATED SETTINGS 
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PAGES WITH THE EDITORS (Continued) 


ILLIAM M. WuHeERrRY, co-author of the 

opening article in this issue, was born 
in New York in 1878 and received his BS 
from the University of Michigan (’98) and 
pursued his law studies at the Cincinnati Law 
School and Columbia University. Since that 
time he has been engaged in law practice in 
New York city. His writings include the 
volume “Public Utilities and the Law” (1925) 
and many magazine articles, in addition to 
a on public utilities and their prob- 
ems. 


ABert S. Barb, who collaborates with 
Mr. WHERRY in our opening article entitled 
“Seizure of Private Papers by Government 
Agents,” is a graduate of Amherst (AB) and 
Harvard University (LLB and AM). As an 
expert on constitutional law he was one of 
the revisers of the New York Consolidated 
Election Law of 1909. He is vice chairman of 
the Citizens Union and vice president of the 
City Club of New York, and the author of 
numerous articles on planning and zoning. He 
is the recipient of the National Interfraternity 
Conference gold medal for distinguished serv- 
ice to youth through the American College 
Fraternity for 1940. 


¥ 


ARRY H. FRANK, whose article on the 

troubles of accountants begins on page 
754 of this issue, is a graduate of the Uni- 
versity of Pittsburgh School of Business Ad- 
ministration (’26) and the law school of the 
same institution (LLB, ’29). In 1935 he was 
appointed to the legal staff of the Pennsyl- 
vania Public Service Commission under its 
then chief counsel, Richard J. Beamish. He 
was active in drafting the revised Public 


ERNEST R. ABRAMS 


The Little Flower flunked his first invasion 
attempt on the Staten island utilities, 


(See Pace 747) 
JUNE 10, 1943 


HARRY H. FRANK 


Changing the rules is the principal headache 
of the utility accountant. 


(SEE Pace 754) 


Utility Law and took part in a number of 
cases before the Pennsylvania commission as 
staff counsel. For the last year he has been 
associated with the law firm of Conlen, La- 
Brum & Beechwood of Philadelphia. 


¥ 


Lso in this issue our Washington corre- 
A spondent, HERBERT Corey, gets around 
to the subject of the revenue bond. Apparent- 
ly there are good, bad, and indifferent rev- 
enue bonds and Mr. Corey’s personal experi- 
ence with them has not always been confined 
to the good ones. 


W: read with special interest the recent 
news of the flood disaster in the Ruhr 
valley which resulted from the RAF bomb- 
ing of three German dams on the Eder and 
Moehne rivers. We recall the dressing down 
we received several years ago for suggesting 
that hydroelectric dams might be easy targets 
for aerial bombardment. We had suggested 
that aviators might fly right up a river and 
blast open the aprons of the first dams they 
encountered, spilling out the contents in the 
valleys below. 


WE recall the irate engineer who _ pointed 
out the error of our ways. He assured us that 
modern dams are bomb-proof, even against 
the possibility of a direct hit. Well, in these 
days of block-busting bombs perhaps things 
are different. 


Tue next number of this magazine will be 
out June 24th. 


Ar Clowes 
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rbmericas Only COMPLETE LINE 
of WOOD Filing Cabinets 


The Guardiman 


ENGINEERED FOR 
DURABILITY... 





dj 
dache 
DESIGNED FOR 
VERSATILITY... 
er of 
on as A UNIT TO 
pe MEET YOUR EVERY FILING NEED 
@ in 1943, business offtces must continue to 
function as efficiently as in peacetime...more 
orre- efficiently, in fact, for there is today far more 
‘ound paper work than ever before, and far fewer 
trent- people to do it. 
el Of course all available steel now goes to war 
a" producers... but business records must still be 
housed conveniently and efficiently. And only 
Remington Rand can furnish the ‘‘Guardsman” 
ecent ...the only truly complete line of wood filing 
Ruhr equipment. 
omb- The Guardsman line is just as superlative as any 
ae item which bears the Remington Rand label. It's 
sting built to last... and to match in operation, as it 
rgets does in appearance, your “pre-war” steel files. 
ested See the “Guardsman” at your nearby Remington 
"and Rand office today... or write to us at Buffalo 
ee for f th full-col 1, Fili 
1 the a copy of the new full-color manual, iling 
Equipment in Wood.” Buy ‘‘Guardsman” with 
nted confidence... use it with satisfaction! 
; that NO PRIORITY RATING REQUIRED 
ainst 
these 


rings The Guardsman 

* 
another distinguished contribution to your office Ro m j n ton Ra nd 
ill be efficiency in today's wartime economy from 
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Vulcan provides clean heat transfer surfaces to 

the Combustion four-drum, bent-tube, 400,000 

Ib, per hr, pulverized coal-fired boiler which serves 

this new 40,000 kilowatt, 900 Ib. per sq. in. 
Southern plant. 





Chickasaw becomes another in the long list 
of plants depending on VULCAN Soot Blow- 
ers to assure highest heat transfer, real steam 
economy and freedom from _ frequent 
servicing. 


The advanced design, HyVuloy and Vulite 
intimate contact bearings, HyVuloy elements 
and VULCAN'S Model LG-! are guarantees of 
efficient, trouble-free operation in ANY plant. 


Remember that whatever the characteris- 
tics of your boiler and setting, fuel, or load, 
Vulcan engineers will be glad to solve any soot 
blower installation and operating problem 
involved. 


VULCAN SOOT BLOWER CORP., DUBOIS, PA. 


This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 











FowLer McCorMick 


President, International Harvester 


Company. 


FRANK P. DoHERTY 
President, Los Angeles Chamber 
of Commerce. 


Jesse JONES 
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U. S. Representative from 
Tennessee. 
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Remarkable Remarks 


“There never was in the world two opinions alike.” 





—MoNnTAIGNE 





“The obligation of government is to provide and foster 
and create a social and economic climate in which enter- 
prise and labor can prosper.” 


e 


“Let us not promise too much. There is only one form 
of society where you can have full employment all the 
time, and that is in the slave state.” 


¥ 


“ 


. if we are not to dodge responsibility, every 
segment of our economy—government, capital, business, 
labor, and agriculture—must be ready with blueprints 
for the future.” 


¥ 


“Attacks on the looming dangers of superstatism are 
so much futile flailing of water unless it is matched in 
full measure by constructive effort to meet the social prob- 
lems of our time.” 


¥ 


“Congress should shift its gears into current tempo and 
increase its efficiency so as to take the initiative in solv- 
ing the nation’s problems, instead of having Representa- 
tives and Senators depend for popularity on projects 
and benefits secured for his constituency.” 


# 
es . convincing manifestations seem to indicate that 
trade associations have passed through the transition from 
childhood to maturity; that they have become an integral 
and essential part of private enterprise under a republican 
form of government and a democratic ideology.” 


% 


“If we are to continue to have privately financed pub- 
lic utilities under proper state and Federal regulations, 
earnings must be allowed which are a sufficient incentive 
for investors to supply new capital when needed ; reserves 
must be permitted which will bridge depressions in the 
operating curve during years of lean earnings. There 
must be no direct competition from tax-free, politically 
subsidized projects.” 


12 
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Owing to the character of the information contained in this portfolio, it is not for general distribution. It is available for 


review, through local Burroughs offices, to accountants and officials directly concerned with war accounting problems 
1 are 
ed in 
»rob- 


Behind each tab is a 
SAVING IN MANPOWER 


» and 
solv- 
onta- 
jects 


Behind each of these tabs there is detailed, comprehensive 
information describing and illustrating how a specific war 
accounting job is being handled in the fastest time pos- 
sible, with the greatest possible saving in manpower. 


Altogether, this information represents the combined 
efforts of many men—officers in the armed services, 
government and war plant accounting executives, and 
Burroughs installation men. Since long before Pearl 


Harbor, they have been working together in setting up 
and coordinating government and industrial accounting 
procedures and practices. 


MANUFACTURING It is gratifying to know that Burroughs’ technical staff 

FOR WAR has been able to contribute to so important a task—and 
that, through this portfolio, so many ideas for saving 
The manufacture of aircraft both time and manpower can be made available to others. 


equipment for the Army Air BURROUGHS ADDING MACHINE COMPANY, DETROIT 
Forces, and the manufacture 
of Burroughs figuring and 
accounting equipment for the 


Army, Navy, U. S. Govern- 4 
ment and the nation’s many U i i Uu & 
war activities, are the vital 


tasks assigned to Burroughs eet tee Ene = —— 
in dy eee ee Figuring, Accounting and Statistical Machines * Nationwide Maintenance Servic 
Carbon Paper, Roll Paper, Ribbons and Other Office Machine Supplies 
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REMARKABLE REMARKS—( Continued) 


Epwarp V. RicKENBACKER 
Aviation executive. 


GerorGE H. DENNISON 
President, National Association of 
Better Business Bureaus. 


Rosert J. WaAtrT 
American Federation of Labor. 


Apotr A. BERLE, JR. 
Assistant Secretary of State. 


Owen D. YounG 
Chairman of the board, General 
Electric Company. 


EmIL SCHRAM 
President, New York Stock 
Exchange. 
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“I have no objection to men earning money, provided | 
they earn it by industry, honest effort, and competent ~ 
work, But I do object to their getting it simply because 4 
some labor racketeer threatens to tell his men to walk 
off a job and stop work at a time when production js 
vital to the safety of our nation and means life or death 
to American boys.” 


® 


“Certainly, no one can tell us that the reason the United 
States, with only 6 per cent of the world’s population, can 
and does produce 47 per cent of all the goods manufactured 
is just because of our national resources. If national re- 
sources made a great industrial nation, then Russia, or 
possibly Brazil, would lead the world in industry.” 


» 


“If we are going to have democracy we are going to 
have jobs, and vice versa. You cannot have jobs as wage 
earners understand the word unless you have democracy, 
and again vice versa. We want no sham fronts or fictitious 
paternalism, no rabbit pie which is fifty-fifty on a per 
capita basis. We want a democracy in which capital will 
look to labor as partners.” 


* 


“America has never been interested in the dictator- 
ship of the proletariat. It wants and proposes to abolish 
the proletariat; to foster an American commonwealth 
composed of people acting according to their abilities, 
without undue social disparity, and in which everyone 
participates according to the use he is able to make of 
intellectual, spiritual, and economic freedom.” 


¥ 


“The temptation is great to welcome the government 
and even bureaucrats with large and expanding powers 
so long as we bask in their friendly smile. But that is a 
dangerous relationship ; its very temptations create its own 
serious reactions. Both farmers and labor have suffered, 
indeed are suffering, because of the impression that they 
are or were the white-haired boys. Today politics may 
be our friend—tomorrow we may be its victim.” 


* 


“It [profit motive] is an elemental instinct of American 
life. It is as firmly imbedded in the laborer and in the 
small businessman as in the great industrialist. Without 
it, our enterprise loses its mainspring; and when it is not 
nurtured, that mainspring becomes like a piece of fatigued 
metal. Let us not be deceived. So long as we have free 
enterprise and private property—so long as we do not 
become a socialistic or a communistic state—we must 
have profits and the profit incentive.” 
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BOILERS ... The C-E Boiler line includes virtually all water- 


tube and fire-tube types in commercial use today for both 
stationary and marine applications. 


BENT TUBE—2, 3, 4 and multi-drum designs 

STRAIGHT TUBE—sectional header, box head 

FIRE TUBE—hrt, vertical, internally fired, locomotive type 
WASTE HEAT—straight tube, bent tube, fire tube 

FORCED CIRCULATION—stationary, marine, Diesel waste heat 





(C-E Boilers include all types known by the trade names — Heine, Walsh- 
Weidner, Casey-Hedges, Ladd and Nuway) 


SUPERHEATERS ... The complete line includes vari- 


ous designs suitable for any superheat requirement and ap- 
plicable to practically all types and sizes of boilers; also 


Many of the most notable 
separately-fired designs. 


boiler units now in service in 
utility plants are C-E Units. (Known by the trade name -Elesco) 


COMBUSTION 


LUDE AIL TYPES OF BOILERS, FURNACES, PULVERIZED FUEL SYSTEMS AND STOKERS; ALSO SUPERHEATER 
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STOKERS . .» Combustion Engineering has the most com- 


prehensive line of stokers of any manufacturer. 
UNDERFEED—multiple retort, single retort, (five types) 


CHAIN GRATE—(four types) 
TRAVELING GRATE—(three types) 
SPREADER 


(C-E Stokers include all types known by the trade names Coxe, Green, 


Type E, Low Ram and Skelly) 


PULVERIZED FUEL EQUIPMENT... +. 


application of pulverized fuel firing to power boilers was 
pioneered by Combustion Engineering. C-E developments which 
include the use of water cooled walls and water screens, C-E 
Raymond Mills and C-E Burners are largely responsible for the 
position of eminence which pulverized fuel firing holds today in 


the field of steam generation. 


(Includes equipment known by the trade names Raymond and Lopulco) 


FURNACES ... C-E*Furnaces feature both plain tube and 


extended surface water cooled wall construction; also both dry 


and slagging bottom designs. 


RELATED EQUIPMENT. .. tn aaaition to its ex- 


tensive line of steam generating and fuel burning equipment 


Combustion Engineering offers: 
AIR HEATERS—plate type, tubular type 


ECONOMIZERS — Continuous loop design, flanged joint design — both 


fin tube type 


(Economizers are known by the trade name Elesco) 


COMPLETE UNITS... suit in suitable combinations 


of boiler, fuel burning and related equipment for any fuel and 
for capacities ranging from 1000 to over 1,000,000 Ib of steam 
per hr. Also complete units of standard design known by the 
trade names C-E Steam Generator, Type VU and Type VU-Z. 











A-697 


ENGINEERING 


N ENGINEERIN 


ANADA 


JMBUSTION ENGINEERING 





IS INCLUDE ALL TYPES OF BOILERS, FURNACES, PULVERIZED FUEL SYSTEMS AND STOKERS; ALSO SUPERHEATERS. ECONOMIZERS, AND AIR HEA 
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A NEPTUNE NG MACHINE 


NEPTUNE METER COMPANY - 50 West 50th Street - NEW YORK CITY 


Branch Offices ‘in CHICAGO, SAN FRANCISCO, LOS ANGELES, PORTLAND, ORE., DENVER, DALLAS; 
KANSAS CITY, LOUISVILLE, ATLANTA, BOSTON. 
Neptune Meters, Lid. Long Branch, Ontario, Canada. 
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“THey‘re ALL 


IN THE ARMY Now” 


VER 1600 employees of the American Gas and Electric System are 
now in the Armed Forces. In whatever branch of our country's 
Services they may be, on land, on the sea or in the air—or if they are 
engaged in the essential war work of this War Industry—they are serv- 
ing their country well. 


In spite of the large number of employees in the Armed Services, 
we are producing more and more electricity for war. Last year our 
System delivery to industrial customers alone was nearly 7,000,000,000 
h.p. hours—an increase of more than 70°, over the year before the 
beginning of the Second World War. 


* 


AMERICAN GAS AND ELECTRIC SERVICE CORPORATION 


Principal Affiliates 


Appalachian Electric Power Company Kingsport Utilities, Incorporated 

Atlantic City Electric Company The Ohio Power Company 

Indiana General Service Company The Scranton Electric Company 

Indiana & Michigan Electric Compan Wheeling Electric Company 
entucky and West Virginia Power Company, Inc. 
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SAVE 50% 
IN TIME AND MONEY WITH 











THE ONE-STEP METHOD 


OF BILL ANALYSIS 











HAT effect is the war production program having on your bill dis- 
tribution? Analysis of customer usage data will provide the answer to 
this important question. In addition to a knowledge of the existing situation, 
certain trends may be disclosed, a knowledge of which may be of considerable 
importance to you under circumstances where the picture is rapidly changing. 


The One Step Method of Bill Analysis is ideally suited to meet the needs 
of this problem. It does away with the necessity for temporarily acquiring, 
training and supervising a large clerical force. Our experienced staff plus our 
specially designed Bill Frequency Analyzer machines can turn out the job in 
a few days and at the cost of only a small fraction of a cent per item. 


We will be glad to tell you more in detail about this accurate, rapid and 
economical method for obtaining a picture of your customer usage situation. 
Write for a copy of the booklet “The One Step Method of Bill Analysis.” 


Recording & Statistical Corporation 
Utilities Division 


102 Maiden Lane, New York, N. Y. 
Boston Chicago Detrolt Montreal Toronto 
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Save to Win 


with these four simple rules 


of battery care: 


Keep adding approved water at 
regular intervals. Most local water 
is safe. Ask us if yours is safe. 


Keep the top of the battery and 
battery container clean and dry at 
all times. This will assure maximum 
protection of the inner parts. 


Keep the battery fully charged— 
but avoid excessive over-charge. 
A storage battery will last longer 
when charged at its proper voltage. 


Record water additions, voltage, 
and gravity readings. Don't trust 
your memory. Write down a com- 
plete record of your battery's life 
history. Compare readings. 


If you wish more detailed information, or 
have a special battery maintenance prob- 
lem, don't hesitate to write to Exide. 
We want you to get the long-life built 
into every Exide Battery. Ask for booklet 
Form 3225. 


— Exide — 


CHLORIDE 
BATTERIES 





... is a vital principle 


of utility operation! 


Conservation of materials is no new story 
to the men who operate public utilities. 
With thrift and efficiency they have always 
planned for conservation. 


They’ve squeezed the last ounce of use 
out of materials and equipment in their 
care . . . and today, that need is intensified. 


One helpful principle to follow is that of 
“Buy to Last—Save to Win.” Buy quality 
products and equipment, then care for it to 
avoid needless replacement. That conserves 
raw materials, labor, and space in factories. 
It frees these productive elements for essen- 
tial war production. 


THE ELECTRIC STORAGE BATTERY CO. 
Philadelphia 


Exide Batteries of Canada, Limited, Toronto 
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THE MERCOID CATALOG IS A GOOD REFERENCE BOOK WHEN IN NEED 
OF AUTOMATIC CONTROLS. A COPY WILL BE SENT UPON REQUEST. 


The Mercoid Corporation, 4219 Belmont Avenue, Chicago, Iil. 
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“INDISPENSABLE- 


says Indianapolis Power 
and Light Company... 


@ Many reports of the capabilities and ad- 
vantages of Marmon-Herrington All-Wheel- 
Drive converted Ford trucks have come from 
military operations overseas. With Mont- 
gomery’s British Eighth Army in Africa, in 
Australia, New Zealand and the Solomons, 
and in other vital areas, the superior tractive 
power of all wheels driving has been proven. 

Here, at home, too, these vehicles, with 
their ability to operate through deep mud, 
sand and brush are equally appreciated. The 
unit shown has saved thousands of man hours 
for the war effort in digging over 10,000 pole 
holes in less than four years. .. . Take best 
care of the Marmon-Herringtons you have, 
and let War Bond purchases speed the day 
when you can buy more. 





MARMON-HERRINGTON 


0ul-Wheel- Drive 


MARMON-HERRINGTON COMPANY, inc. 


CABLE ADDRESS: MARTON e INDIANAPOLIS, INDIANA, U.S.A. 
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WHEN YOU'RE COUNTING TIME 


IN SPLIT-CYCLES 


Switchgear, built to function in a fraction of 
a cycle, can’t be hampered by excess weight. 
Manufacturers met that issue by making 
moving parts of aluminum. They greatly 
reduced inertia, with a consequent lessen- 
ing of hammer-blow. Equipment was made 
strong and sturdy. 

Today, this high speed switching and 
control apparatus is up to its neck in war 
work, helping to push production and pro- 
tect the equipment at the same time. To- 
morrow’s designs will profit by the lessons 
learned today. The postwar era is certain 


to see the field of high speed switching 


greatly expanded and refined. 

Have you considered what aluminum an 
its high strength alloys will do for your post 
war equipment, doubtless still in the drea 
stage? They offer light weight with hig 
strength and sturdiness. Aluminum has hig 
electrical conductivity and is nonmagneti 
It is highly resistant to corrosive attach 

Operators of power lines and electri 
bus systems have learned to depend on: 
of these properties of aluminum to impro 
the performance of their constructiot 
ALUMINUM ComPANY oF America, 213 


Gulf Building, Pittsburgh, Pennsylvani 
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[ALCOA 


ALUMINUM CABLE STEEL REINFORCED 
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TEST MADE AT APPROXIMATELY IOOOFEET GROSS HEAD 


EFFICIENCY — PER CENT 


30000 40000 $0000 
HORSEPOWER 


FIELD TEST CURVE 


for 
60,000 H.P.—925 NET HEAD—450 RP 
VERTICAL FRANCIS TURBINE 


Built by 


Newport News Shipbuilding and Dry Dock Company 
(Hydraulic Turbine Division) 


Newport News, Virginia 


Our facilities for building turbines, 
valves, rack rakes, gates, etc., are now in 
use for constructing ships for the Navy. 
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There is a Ric-wiL insulated conduit system engineered to your specific 
needs—the transmission of steam, hot water, oil, hot or refrigerated 
process liquids—providing heat transfer with the lowest possible loss. 





1. RIC-WIL INSULATED PIPE UNIT— SINGLE PIPE SYSTEM 


Prefabricated complete units—pipe as specified, thoroughly insulated, in 
helical corrugated conduit, coated and wrapped with asphalt saturated 
asbestos felt. 21-ft. lengths for speedy installation. For underground or 
overhead systems. 


2. RIC-WIL INSULATED PIPE UNIT— MULTIPLE PIPE SYSTEM 


Any specified combination of pipes in prefabricated conduit—insulated 
and protected the same as the single pipe system. Any or all of the pipe 
lines may be specially insulated to meet job requirements. 


3. RIC-WIL INSULATED PIPE UNIT—FOR PROCESS LIQUIDS 


An adaptation of the multiple system used where a steam or hot water 
line heats fluids in other lines. Pipes are insulated from the exterior but 
not from each other. Sizes and specifications as required—conduit same 
as for other insulated pipe units. 


4. RIC-WIL STANDARD TILE CONDUIT—TYPE F 


Vitrified glazed A. S. T. M. Standard Tile Housing—acid and waterproof 
—with foundation type base drain supporting weight of piping through 
correctly engineered pipe supports. Positive locked-in-place cement seals 
on sides and ends. For single or multiple pipes. 


5. RIC-WIL SUPER TILE CONDUIT—TYPE F 


Same advantages as Standard Tile but with walls approximately double 
thick for strength under heavy traffic or where overhead load is above 
normal. Will support concentrated static load of 6 rons per wheel under 
actual installation conditions. Base drain of extra-heavy tile. 


6. RIC-WIL CAST IRON CONDUIT—TYPE F 


Heavy reinforced cast iron conduit for use where underground pipe 
lines run close to or under railroad tracks. Durable, water-tight and 
vibration-proof. Positive locked-in-place cement seals on sides and ends 
with metal clamps for extra tightness. 


7. RIC-WIL TILE CONDUIT—UNIVERSAL TYPE 


Where installation conditions dictate the use of a concrete pad Ric-WiL 
Universal Tile is recommended. Side walls are double-ceil vitrified trape- 
zoidal block design. Arch may be Standard Tile, Super-Tile, or Cast Iron. 


A; 8. RIC-WIL TILE CONDUIT—TYPE DA 


For oil or process liquids where conduit must be insulated but individual 
lines are not insulated from one another. Insulation is a di eous earth 
lining, moulded and keyed to inside of tile. May also be used (Type DF) 
with fibre insulation for steam heat, power and superheated steam. 
Applicable to Standard, Super-Tile and Cast Iron. 

















Ric-wiL accessories are available in all type systems; standard 
and special fittings, factory fabricated or field fabricated 
expansion devices, alignment guides, and anchors. Descriptive 
bulletins on request. 


GET THE ORIGINAL — SPECIFY RIC-WIL 


34 INSULATED CONDUIT SYSTEMS 
IC-WIL THE Ric-wiL COMPANY - CLEVELAND, OHIO 


AGENTS IN PRINCIPAL CITIES 
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WHAT’S THE DIFFERENCE BETWEEN 
TRANSITE Cowoorr and TRANSITE Aorowcr? 
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And here are charac- 


teristics that Transite Conduit 
and Transite Korduct have in common... 


1, Incombustible ... Made of 
asbestos and cement, Transite 
Ducts won’t contribute to the 
formation of dangerous smoke, 
gases or fumes. When burnouts 
occur, they give maximum pro- 
tection to adjacent cables and 
equipment. 

2. immune to Electrolysis... 
Transite Ducts are entirely in- 
organic, non-metallic, cannot be 
affected by electrolysis. 


3. Smooth bore... Cable pulls and 
replacements are easier . . + dam- 
age to sheathings is minimized. 


4. Easily installed... Their com: 
bination of light weight, long 
lengths and quickly assembled 
couplingssspeeds up work. 


For details and specifications, 
write for Data Book DS-410. 
Address Johns-Manville, 22 East 
40th Street, New York. 





TRANSITE KORDUCT- 


for installation im concret 


TRANSITE CONDUIT— 


for exposed work and 


JM Johns-Manville 


VON ROS 
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GENSPRING 
nstant-Support Hangers 


NELRED 


for Better Hanging 
of Power-Piping! 


Custom-made from standard 
parts... pre-fitted to each 
installation! 


Vrite for Data Book containing 
omplete details of GENSPRING 
onstant-Support Hangers for loads 
rom 250 to 8,500 Ibs. Grinnell Co., 
nc, Executive Offices, Providence, 
. I, Branch offices in principal cities. 


ot caiee-we GRINNELL 


wuenever PIPING is invoiveo 


FOR CONSTANT SUPPORT. 


Through exclusive patented design, 
GENSPRING Hangers provide constant 
support for power piping in all “hot” 
and “cold” positions. The full safety 
factor of the supported system is always 
maintained. 


FOR FAST PRODUCTION. 


GENSPRING Constant-Support Hang- 
ers are manufactured by efficient mass- 
production methods. Every unit is en- 
gineered to the user’s specifications, then 
assembled from standard precision parts. 


FOR PERFORMANCE... 


Each GENSPRING Constant-Support 
Hanger is pre-tested and calibrated un- 
der conditions that duplicate its actual 
service requirement. There’s no need 
for load adjustment on the job... no 
chance of misfit hanger installations. 
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Grants .. . they outspeed, out-shoot, out-maneuvel 
out-last anything the frantic “supermen” can creat 


In quality, the world has never seen their equal. | 

quantity, this vital tool of war is coming off our p10 

duction lines like pennies out of a mint. For bot 
IN PLANTS OF ALL TYPES the civilized world can thank American industry .. 
TODD BURNERS its genius for producing the most of the best. 
ARE WORKING FOR VICTORY And what this genius is doing for tanks, it is al 
Wherever trouble-free, depend- doing for planes, guns, ships, ammunition . . . eve 


able combustion of liquid and phase of our war production. American industri 


gaseous fuels is a necessity... : : ? cis! 
cet hemp San 22 Poh might ... is all-out for the blood of the Ax 
are delivering unsurpassed per- 


formance in the production of TODD SHIPYARDS CORPORATION 


heat and power. 
TODD COMBUSTION DIVISIO 
601 West 26th Street, New York City 


NEW YORK MOBILE NEW ORLEANS GALVESTO 
SEATTLE BUENOS AIRES LONDON 


TODD BURNERS * * ON THE FIRING -LINE OF AMERICA’S WAR PRODUCTION FRONT | 


They jab and stab, they slug and smash. On and 0 
they roll... devouring Nazi panzers as they go.. 
leaving in their wakes the shattered, burned-out caf 
casses of these mechanical beasts. Lees, Sherman 
This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 7 





Public Utilities Fortnightly 








{ 


PROBLEM 











... let us help you. Our trained men and special equipment 
combine to help you meet today’s increased demand for 
power. Whether yours is a problem of erection or main- 
tenance . . . regardless of distance or terrain .. . you'll find 


Hoosier service efficient and economical. 


VEERING CO ERECTION and MAINTENANCE OF TRANSMISSION LINES 
; NEW YORK 46 S. FIFTH ST., COLUMBUS, OHIO CHicAco 
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Due to war-time travel restriction, conventions listed are subject to cancellation. 


+7 JUNE @ 





{ National District Heating Association ends meeting, Pittsburgh, Pa., 1943. Ps) 











q Illuminating Engineering Society starts northeastern regional conference, New York, 
4 ce 


” 








a tad Utilities Advertising Association will hold meeting, Chicago, Ill., June 24, 25, 








q¥ California i aah Telephone Association will hold meeting, Santa Monica, Cal., 
June 24, 25, 1943 








Q American Society of Mechanical Engineers convenes for semiannual meeting, Los 
Angeles, Cal., 1943. 














{ American Water Works Association starts conference on war-winning waterworks 
operations, Cleveland, Ohio, 1943. 








om Society of Testing Materials will hold session, Pittsburgh, Pa., June 28-30, 
43. 





4 Canadian Electrical Association opens meeting, Seigniory Club, Quebec, 1943. 








{ Society for Promotion of Engineering Education starts annual meeting, Illinois g 
Institute of Technology, Chicago, Iil., 3. 














q American Water Works Association, Rocky Mountain Section, will hold meeting, Den- 
ver, Colo., Sept. 16, 17, 1943. 








q American Water Works Association, Southwest Section, will convene for Session, 
Oklahoma City, Okla., Oct, 11-13, 1943. 





q American Institute of Electrical Engineers starts technical meeting, Cleveland, Ohio, 
1943, 








{ National Safety Congress will convene, Chicago, Ill., Oct. 5-7, 1943. 








q American Society of Mechanical Engineers will hold meeting, New York, N. Y., 








Nov. 29—Dec. 3, 1943. 
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Seizure of Private Papers 


By Government Agents 


What is the position of one who is confronted by a representa- 
tive of the government who appears in his office or his home 
and demands the right to go through his files and examine all 
his papers and to make photostatic or other copies thereof? This 
important question is answered by the authors. 


By WILLIAM M. WHERRY anv ALBERT S. BARD 
OF THE NEW YORK BAR 


}. 


N January, 1943, Congressman 
Cox, in the House of Representa- 
tives, charged that the Communi- 

cations Commission had sent agents 
to the Albany Herald and “rifled its 
files,” taking the material to Washing- 
ton and refusing to return it. What 
tights has the citizen against such pro- 
cedure? How far is his privacy pro- 
tected ? 

Nearly 200 years ago the famous 


729 


case of Entick, Clerk v. Carrington 
and three other King’s Messengers,’ 
was decided in England in the Court 
of Common Pleas. The year was 1765 
and George III, of unhappy memory, 
occupied the British throne. The opin- 
ion was written by Lord Camden, and 
is frequently referred to as a “great 
landmark” and “permanent monu- 
ment” of liberty. 

The “King’s Messengers” in that 


12 Wils KB 275; 19 Howell’s State Trials 
1029; 95 E R 807. 
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case called on Entick, who was a book- 
seller in London, presented a warrant 
from the Earl of Halifax, then Secre- 
tary of State, and proceeded to break 
open closets, bureaus, and desks, and 
carried away books, pamphlets, and pa- 
pers, in a search for seditious libels. 
The bookseller brought an action 
against them in trespass. It was this 
action that gave rise to Lord Camden’s 
classic opinion. Lord Camden held the 
Messengers guilty of trespass and 
awarded damages against them, not- 
withstanding the fact that their search 
and seizures were made pursuant to a 
warrant. He held the warrant itself to 
be illegal under British Common Law. 

Parliament also acted promptly, and 
the House of Commons passed a stat- 
ute declaring the seizure of papers in a 
seditious libel proceeding to be illegal. 

Of course, this was not an isolated 
case. In the same volume of Howell’s 
State Trials, other cases are reported 
and referred to, and the raids on 
Wilkes and Lord Algernon Sidney are 
equally notorious. 


it had been sought to protect the 
King’s Messengers in making such 
raids by authority issued by some gov- 
ernmental officer. In the Entick Case 
this authority was a warrant. But 
whether it be called a warrant or a writ 
of assistance or a subpoena duces te- 
cum, or even a notice to produce, in 
essence its purpose is the same, Writs 
of assistance were created at the zenith 
of the Stuarts’ arbitrary power, and 
probably had more to do with the 
American Revolution than did the tax 
on tea. These “infamous” writs sought 
to allow customs officials to break, by 
force if necessary, into any shop, ware- 
house, dwelling, or store, and could be 
JUNE 10, 1943 


used anywhere, against anyone. They 
were not made out against any one man 
or emergency. 

In Massachusetts, James Otis, who, 
as advocate general, was under official 
duty to support such writs, resigned 
in order that he might fight the writs 
for the merchants of Boston. In Eng- 
land, the writs were denounced by Pitt, 
friend of Lord Camden. 


rp 


- his opinion in the Entick Case, 
Lord Camden said: 


It is very certain that the law obligeth no 
man to accuse himself: because the neces- 
sary means of compelling self-accusation 
falling upon the innocent as well as the guilty 
would be both cruel and unjust; and it 
should seem the search for evidence is dis- 
allowed on the same principle. There, too, the 
innocent would be confounded with the 
guilty. 

The right to be secure against un- 
reasonable searches and seizures has 
always been closely associated with the 
right to be secure against compulsory 
self-incrimination. 

We find in the Federal Bill of Rights 
the following provisions: In_ the 
Fourth Amendment, “The right of the 
people to be secure in their persons, 
houses, papers, and effects, against 
unreasonable searches and _ seizures, 
shall not be violated . . . ”; and in the 
Fifth Amendment, ‘No person . . 
shall be compelled in any criminal case 
to be a witness against himself...” 
These provisions are also found in the 
constitutions of most of our states, 
and in many statutes, such as the New 
York Civil Rights Act. 

What is the situation today? Are 
these principles of personal liberty still 
vigorous? In this age—sometimes 
termed an age of lawlessness—how 
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SEIZURE OF PRIVATE PAPERS BY GOVERNMENT AGENTS 


careful are the courts of these rights of 
the citizen? 

We know that there is considerable 
justification for Congressman Cox’s 
complaint. The search and seizure com- 
plained of by him has been duplicated 
hundreds of times in recent years by 
the modern successor of the King’s 
Messengers, under warrants called by 
some other name but still smelling as 
sweet, issued by congressional com- 
mittees, the Federal Trade Commis- 
sion, the Federal Communications 
Commission, the Securities and Ex- 
change Commission, the Federal Pow- 
er Commission, the National Labor 
Relations Board, the Interstate Com- 
merce Commission, and hundreds of 
other commissions or bureaus, to say 
nothing of the courts. The State 
reaches into the affairs of the private 
citizen through a thousand channels. 
Sometimes a King’s Messenger is an 
ordinary policeman, acting with or 
without warrant. 

Why is this ? Because, as is obvious, 
there is throughout a conflict of in- 
terests. At the time of the Entick Case 
a seditious libel was treason against 
the State itself; and the Earl of Hali- 
fax, when he issued his warrant, un- 
doubtedly considered that the public 
interest demanded drastic action 
against traitors and justified invasion 
of their privacy. 


[ is likewise obvious that the clauses 

of the Bill of Rights are an effort to 
accommodate two opposite and incon- 
sistent principles or policies. On the 
one hand we have the accepted con- 
cepts of a right of personal privacy, of 
a man’s-house as his castle, and of the 
outrage inherent in any compulsion 
upon a man to testify against himself. 
On the other hand there is the accept- 
ance of the necessity in an ordered so- 
ciety for the maintenance of order, the 
repression of fraud and violence, and, 
hence, the need of ascertaining the 
facts and of securing evidence. Today 
the conflict is no less real than it was 
200 years ago, and today we find the 
Supreme Court as jealous of the right 
of the citizen to be protected from ty- 
rannical invasion of his personal pri- 
vacy as ever Lord Camden was; in- 
deed, this court recognizes this right to 
exist even somewhat independently of 
constitutional guaranties. 

In late report of opinions of the 
United States Supreme Court are 
two cases where that court set aside 
convictions in criminal cases because 
of a violation of this fundamental 
right. 

Both cases involved the Fifth rather 
than the Fourth Amendment, but 
the principle of protection of the in- 
dividual against governmental abuse 
of power is the same. 


e 


“THE prohibition of the Constitution is not a prohibition of 
all searches and seizures, but only of UNREASONABLE searches 
and seizures. The grant of immunity from self-damaging 
testimony does not extend to all cases, but only to CRIMINAL 
cases. Implicit in the situation ts the irrepressible conflict 
between public and private interests. Wherever we find such 
opposing interests, we are bound to find refinements, distinc- 
tions, and conflicts in the cases.” 
731 JUNE 10, 1943 
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~~ McNabb v. United States,? the 
operators of an illicit still were 
raided by Federal officers, one of whom 
was shot in the raid. The conviction of 
the bootleggers of murder on their own 
confessions was set aside, because the 
court held that the officers, in obtaining 
these confessions, had violated “fun- 
damental principles of liberty and jus- 
tice.” The court said : 


Quite apart from the Constitution, there- 
fore, we are constrained to hold that the 
evidence elicited from the petitioners in the 
circumstances disclosed here must be ex- 
cluded. . . . A democratic society, in which 
respect for the dignity of all men is central, 
naturally guards against the misuse of the 
law enforcement process. Zeal in tracking 
down crime is not in itself an assurance of 
soberness of judgment. Disinterestedness in 
law enforcement does not alone prevent dis- 
regard of cherished liberties. Experience has 
therefore counseled that safeguards must be 
provided against the dangers of the over- 
zealous as well as the despotic. 


A similar reversal was obtained in 
another case in the same volume (An- 
derson v. United States*) where the 
crime in question was a conspiracy to 
damage power lines owned by a gov- 
ernment corporation, running to mines 
at which a strike was in progress. The 
conviction was set aside because con- 
fessions relied on at the trial had been 
obtained by methods of which the court 
disapproved as “in violation of funda- 
mental principles of liberty and 
justice.” 


» 1885, when Justice Bradley wrote 
the opinion in Boyd v. United 
States* he laid special emphasis on the 
passage in Lord Camden’s opinion 
which dealt with the right of private 
property. “By the laws of England, 
every invasion of private property, be 
it ever so minute, is a trespass.” Sixty 
2 (1943) 87 L ed —, 63 S Ct 608, 613. 


3 (1943) 87 L ed —, 63 S Ct 599. 
#116 US 616, 627, 58 L ed 652. 
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years later many judges seem less so- 
licitous concerning the rights of private 
property. In case after case the em- 
phasis has been upon the more strictly 
personal rights—even of criminals, 
Some critics accuse the Supreme Court 
of leaning over backwards in its pro- 
tection of the individual in his con- 
stitutional rights against self-incrimi- 
nation and unlawful searches and sei- 
zures. The murderer, the narcotic deal- 
er, the bootlegger, and the thug have 
effectively invoked the constitutional 
guaranties in many cases. This em- 
phasizes the conflict between the rights 
of the individual on the one hand, and 
the rights of society on the other. 

Whatever else one may say of the 
Supreme Court as at present consti- 
tuted, it is apparent from its recent de- 
cisions that the court is just as anxious 
to protect the right of people to be se- 
cure in their persons, houses, papers, 
and effects, as Lord Camden was over 
175 years ago. 


a 


f ken prohibition of the Constitu- 
tion is not a prohibition of all 
searches and seizures, but only of un- 
reasonable searches and seizures. The 
grant of immunity from self-damag- 
ing testimony does not extend to all 
cases, but only to criminal cases. Im- 
plicit in the situation is the irrepressible 
conflict between public and private in- 
terests. Wherever we find such op- 
posing interests, we are bound to find 
refinements, distinctions, and conflicts 
in the cases. 

The rule of the Federal court which 
excludes evidence unlawfully obtained 
meets with vigorous dissent from able 
and powerful judges. For instance, in 
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Search without Warrant 


“7° is universally recognized that a general search without any war- 
rant, writ of assistance, or other authority would be intolerable, 
and the essential requirements of the warrant were early established. 
These essentials apply just as much to @SUBPOENA DUCES TECUM or to a 
notice to produce as they do to a warrant. The fact that a search is made 
pursuant to a valid warrant is PRIMA FACIE evidence that it is reasonable.” 





the McNabb Case, Justice Reed dissent- 
ed from Justice Frankfurter’s opinion, 
and he again dissented in the Ander- 
son Case. 

The late Judge Cardozo, while on 
the court of appeals, wrote a vig- 
orous opinion dissenting from the en- 
tire doctrine that evidence obtained by 
unlawful means is not to be received by 
acourt of law where relevant. And, of 
course, Wigmore’s criticism of the 
Supreme Court for the doctrine of the 
Weeks Case® and his denunciation of 
that decision are known to every stu- 
dent of the subject. 

As Cardozo says, “The question is 
whether protection for the individual 
would not be gained at a dispropor- 
tionate loss of protection for society. 
On the one side is the social need that 
crime shall be repressed. On the other 
the social need that law shall not be 
flouted by the insolence of office.” 


5 Weeks v. United States (1914) 232 US 383, 
58 L ed 652, 


r was in order to reconcile these con- 

flicting interests—to enable the 
State to obtain its necessary evidence 
for the protection of society and at the 
same time to guarantee the individual 
against unreasonable invasion of his 
privacy—that the warrant was devised. 
This instrument was intended to be the 
touchstone of whether or not a search 
is reasonable. The object of the warrant 
was to enable the State to obtain evi- 
dence of crime in spite of the right of 
the individual to be generally secure in 
his privacy and free from compulsion 
to incriminate himself. By specific lim- 
itations it seeks to make reasonable 
what would otherwise be an unreason- 
able invasion of private rights. The 
touchstone, itself, is subject to test. 

It is universally recognized that a 
general search without any warrant, 
writ of assistance, or other authority 
would be intolerable, and the essential 
requirements of the warrant were early 
established. These essentials apply just 
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as much to a subpoena duces tecum or 
to a notice to produce as they do to a 
warrant. The fact that a search is made 
pursuant to a valid warrant is prima 
facie evidence that it is reasonable. 
The essentials of a warrant, etc., are 
easily understood and _ elementary. 
Lord Camden stated them as follows: 


If libels may be seized, it ought to be laid 
down with precision when, where, upon what 
charge, against whom, by what magistrate, 
and in what stage of the prosecution. 


Bega in his great work on con- 
stitutional law, stated the re- 
quirements in modern terms. First, 
says Cooley, there must be a law which 
shall point out the circumstances and 
conditions under which the warrant 
may be granted; a court or magistrate 
empowered by the law to grant it; an 
officer to whom it may be issued for 
service. Second, there must be a show- 
ing of probable cause, that is, the ex- 
istence of a case which would justify 
the issuance of the warrant; and, third, 
an exact place to be searched, and a 
definite description of the persons or 
things to be seized, if they shall be 
found there, sufficient to guide the of- 
ficer in executing the warrant. 

General warrants which neither de- 
scribe nor name the offender, but leave 
the ministerial officer to discover and 
apprehend at discretion, or which de- 
scribe no specific place to be searched, 
but give the officer a vague authority 
to invade the privacy of individuals 
without restraint, are universally con- 
demned, and were abolished in Great 
Britain before our Revolution. 

Nor are illegal searches and seizures 
confined to criminal cases. Perhaps the 
greatest abuse of personal liberty in 
modern times is found in connection 
with investigations not of already de- 
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fined crimes, but of abuses and evils 
for the purpose of providing penalties 
for antisocial conduct or enacting te- 
medial legislation. Sometimes these in- 
vestigations have been made merely 
with the real objective of depriving 
certain individuals of political power, 
In such cases searches and seizures may 
be quite as unreasonable and tyranni- 
cal as the abuses condemned by the 
court in the McNabb and Anderson 
cases. However lofty the motives of 
the inquisitor the only justification for 
invasion of the privacy of the indi- 
vidual is the overriding need of pro- 
tection for society. 


4. 


i dis situation has given rise to an- 
other device to reconcile the con- 
flict between public and private inter- 
ests—a device which applies to the 
Fifth Amendment rather than the 
Fourth. We refer to immunity statutes 
which enable the state to compel a wit- 
ness to testify, but grant him immu- 
nity from prosecution for anything he 
may disclose, thus evading the consti- 
tutional guaranty against self-incrimi- 
nation. These immunity provisions 
are found in most of the statutes which 
give inquisitorial powers to boards and 
commissions such as the Federal 
Trade Commission, the Interstate 
Commerce Commission, the National 
Labor Relations Board, and others. 

These provisions have fostered two 
classes of abuses: first, where, through 
collusion, criminals have secured im- 
munity from punishment ; and, second, 
inquisitional persecutions, such as fe- 
peated investigation of income tax re- 
turns for the same year. 

The Fifth Amendment (against 
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sf-incrimination) may be nullified 
by such immunity provisions, but (un- 
der the Fourth) searches and seizures 
must still be reasonable in the circum- 
stances of each particular case. And 
the courts should be just as anxious 
to avoid being a party to official “dirty 
work” (to use Justice Holmes’ 
phrase) in connection with such in- 
vestigations as in criminal prosecu- 
tions. 


>. 


Wu remedies has the citizen 
against these unlawful searches 
and seizures? We have already briefly 
touched upon two. In the Entick Case, 
the King’s Messengers were held guilty 
of a trespass and were mulcted in dam- 
ages. In the McNabb Case, the evi- 
dence obtained by unlawful means was 
thrown out of court. * 

But there are other remedies which, 
with the above, are here enumerated 
and briefly discussed—all too frequent- 
ly forgotten in these days. 

First of all, the citizen should de- 
mand that the warrant or subpoena be 
produced, and if the instrument is de- 
fective he has a right to move to quash 
or set it aside, and may refuse to hon- 
or it. In the Boyd Case, the Supreme 
Court held void both the order to pro- 
duce and the statute purporting to 
authorize it, as in violation of both the 
Fourth and Fifth amendments. The 


order to produce in that case was con- 
demned by Justice Bradley as worse 
than a general warrant. He held com- 
pulsory production of papers to be the 
legal equivalent of a search. 

The second remedy is the suit 
against the officer for damages, in- 
cluding exemplary and punitive dam- 
ages for any violation of the warrant or 
subpoena. Moreover, the officer owes 
“an implicit obedience” to the authori- 
ty which purports to authorize his ac- 
tions, and he may not exceed the limita- 
tions of the writ. If he does, he is lia- 
ble to respond in damages, even where 
the instrument itself is valid. 


I* addition to attacking the process 
itself, or a suit for damages against 
the officer, a suit for damages will lie 
against the person who instigates an 
unlawful search or seizure; and here 
also the damages are not limited to 
compensatory damages, but exemplary 
damages may be sought. 

A further group of remedies is 
available, for the officer may be pun- 
ished for his illegal acts. Wigmore 
calls particular attention to the failure 
of the courts to follow this direct 
method rather than the indirect 
method of excluding evidence unlaw- 
fully obtained by an officer. So far 
only one reported case has been found 
where a court actually held an officer 
in contempt and fined him for his un- 


= 


offender, but leave the ministerial officer to discover and ap- 


q “GENERAL warrants which neither describe nor name the 


prehend at discretion, or which describe no specific place to 


be searched, but give the officer a vague authority to invade 
the privacy of individuals without restraint, are universally 
condemned, and were abolished in Great Britain before our 
Revolution.” 
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lawful conduct. The criminal laws of 
most states have provisions making 
unlawful searches and seizures crimi- 
nal offenses, but these provisions have 
not been invoked in the vast majority 
of cases. 

Another remedy which is sometimes 
invoked successfully is the injunction. 
The courts have issued injunctions to 
restrain officers from unreasonable 
searches. For instance, if a group of 
modern “King’s Messengers” should 
descend upon an office, and camp out 
in it for weeks at a time, examining 
the private documents and files of a 
corporation, their conduct might be en- 
joined. 


T° the public utilities perhaps the 
most interesting are the two 
cases of Mobile Gas Co. v. Patterson,® 
where a United States court issued in- 
junctions to restrain a reéxamina- 
tion and search of the books of a cor- 
poration by a state public utility com- 
mission within a few months after an 
earlier examination and valuation, the 


avowed purpose being a reconsidera- . 


tion of rates recently fixed by the com- 
mission. The second examination 
was held to be an “unreasonable” 
search. 

If one’s files have already been 
rifled, one may apply for an injunc- 
tion to prevent further examination and 
the use of the material unlawfully ob- 
tained. If the evidence cannot be used, 
a search for it is unreasonable, and it 
should be possible to enjoin the search. 
If an unlawful search has already 
taken place and documents have been 
obtained which the court will not per- 
mit to be used in evidence, then the 


6 290 Fed 476, PUR 1923E 701 ; 293 Fed 208, 
PUR 1924B 644; modified 271 US 131, PUR 
1926D 183. 
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examination or use of such documents 
should be prevented. Photostatic or 
other copies should not be permitted, 
and all use in evidence, of originals or 
copies, should be preventable by in- 
junction or restraining order. Injunc- 
tions have been issued against the Fed- 
eral Trade Commission and other com- 
missions and boards, and even against 
a cabinet officer performing the func- 
tions of a commission, as well as | 
against state public utility commis- 
sions. 


O™ of the commonest remedies in- 
voked is to apply for the restora- 
tion of the property seized, either | 
through a motion or by a replevin ac- 
tion. This has given rise to conflicting 
decisions. Ought a narcotic bootlegger 
be allowed to recover his opium simply 
because it was seized without a proper 
warrant? Why should bombs, tommy- 
guns, or other lethal weapons be re- 
turned simply because they were taken 
from their owner by an unlawful meth- 
od? Obviously private papers present a 
different case in any event. In the 
case of documents, is any distinction to 
be made between those that are them- 
selves illegal, as, for example, counter- 
feit bills, and documents innocent in 
themselves, although containing proof 
of crime? Here again the Fourth and 
Fifth amendments may “run into each 
other” in Justice Bradley’s phrase. 
Congressman Cox complained that 
the papers of the Albany Herald had 
been taken to Washington, and that 
the Federal Communications Com- 
mission refused to return them. 
The Albany Herald, nevertheless, had 
a right to resort to the court to com- 
pel the return of this material, and the 
court would have had to determine 
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Photostatic Copies of Seized Papers 


¢é DAY an abuse frequently complained of is that a commission or 

department not only takes papers which it has no right to take, 

but makes and retains photostatic copies. This is just as unlawful as the 

seizure of the original documents themselves; and if the originals must 

be returned the copies must also be surrendered. The U. S. Supreme 
Court has so held.” 





whether or not the retention was legal. 
It might be claimed that the Albany 
Herald, being a corporation, did not 
have the same right as an individual, 
but, as already stated, this is not the law 
where unlawful searches and seizures 
are involved. Ever since Justice 
Holmes’ opinion in the American 
Tobacco Case’, it has been the law that 
acorporation is entitled to protection 
from unlawful searches and seizures 
equally with an individual. 

Today an abuse frequently com- 
plained of is that a commission or de- 
partment not only takes papers which 
ithas no right to take, but makes and 
retains photostatic copies. This is just 
as unlawful as the seizure of the origi- 
nal documents themselves; and if the 
originals must be returned the copies 
must also be surrendered. The U. S. 
Supreme Court has so held. 

Now we come to the most disputed 
tmedy which is invoked to pro- 


mo. 


1Federal Trade Commission v. Americ 
Tobacco Co. (1924) 264 US 298, 68 L ed 606. 
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tect unlawful invasion of privacy, 
either by unreasonable searches and 
seizures or by compelling a man to 
give evidence against himself. What 
shall be done with the evidence ille- 
gally obtained? Shall the courts admit 
or refuse to admit in evidence articles 
illegally seized and confessions illegally 
obtained? If admitted, shall an appel- 
late court confirm or set aside a con- 
viction so obtained? The two differ- 
ent answers to this problem are illus- 
trated by the Defore Case (below) and 
the McNabb and Anderson cases 
(above). 


is People v. Defore,® the defendant 
was accused of petty larceny. The 
officer making his arrest had gone to 
the defendant’s room, which was a 
short distance away from the place of 
arrest, and had searched it. The de- 
fendant claimed his conviction should 
be set aside because of the admission 
in evidence not only of a deadly black- 


8 (1926) 242 NY 13, 150 NE 585. 
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jack but also of an innocent hat found 
in his room, both of which the officer 
had seized. He claimed that his rights 
under the statute against unreasonable 
search and seizure had been violated. 


UDGE Cardozo held that the search 
(without a warrant and at a differ- 
ent place from the arrest) was un- 
reasonable; but that in spite of that 
fact the articles obtained by this illegal 
method were admissible in evidence. 
He reviewed the cases, including those 
from other states, and particularly 
considered the Federal rule which 
would have excluded this evidence if 
a timely motion had been made to com- 
pel a return of the articles before trial. 
He said that the criminal was not to 
“go free because the constable had 
blundered,” and he pointed out that 
any other rule would have far-reach- 
ing effects on society. 

The pettiest peace officer would have it in 
his power through overzeal or indiscretion 
to confer immunity upon an offender for 
crimes the most flagitious. 

He held both articles admissible in 
evidence. 

This, however, is not the rule of the 
Federal courts. There the Supreme 
Court has felt it to be a disgraceful 
thing for officers of the law to act in 
an unlawful manner and for the State 
to condone, indeed, to encourage, such 
illegal acts by itself becoming a party 
to such proceedings. Therefore, it 
holds, the courts should refuse to ad- 
mit in evidence the fruits of the unlaw- 
ful act, even though the criminal 
might go free. As Holmes said, the 
courts should not participate in such 
“dirty work.” 


 igpomes Chaffee says the Fourth 


Amendment 
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prohibiting = un- 


reasonable searches and __ seizures 
would be a “dead letter” if the Supreme 
Court had not adopted the exclusion 
theory. And Professor Atkinson 
says: “The common man respects a 
court which declines to become a party 
—even a mere accessory after the fact 
—to violations of the constitutional 
law.” 

What was said of a court is true ofa 
commission. The principles of de- 
cency and fair play should be taught to 
prosecutors and investigators assisting 
commissions or legislative committees, 
as well as those assisting courts and 
grand juries. Space forbids the dis- 
cussion here of the many fine distinc- 
tions which have been brought into the 
law by reason of these conflicting 
points of view. In general, one can 
say that there is plenty of history and 
philosophy to protect the innocent 
from abuse by government tyranny, 
but no constitutional guaranty is 
worth anything except when courts 
afford a remedy. When public and 
private interests conflict, the public in- 
terest will usually and ultimately pre- 
vail, and the right of the individual 
will be sacrificed. Where it is sought 
to enforce an unpopular law, such as 
liquor prohibition, the right of the in- 
dividual will be protected, even at the 
expense of the State; but the rights 
of the individual will be disregarded 
where necessary to reach a criminal or 
an unpopular victim of public hatred. 

What then is the position of one who 
is confronted by the modern successor 
to the King’s Messenger, who appears 
in his office or his home and demands 
a right to go through his files and ex- 
amine all his papers, and to make pho- 
tostatic or other copies thereof? He 
has plenty of precedent for the reme- 
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dies which we have discussed above, 
but too often he may feel that he does 
not want to put himself in the class of 
the bootlegger and thug by invoking 
his constitutional guaranties. A man 
who has been the head of a proud 
banking house, with a sense of his own 
rectitude, makes a brave gesture by 
throwing open his books for all the 
world to examine. The small concern 
is too poor to fight. The large con- 
cern is afraid of reprisals. Access to 
the books is often conceded. 


0’ course, this policy may subject 
the private citizen to abuses. Not 
all government officials have a high 
sense of propriety or decency. The 
Huey Longs, experts in demagogy, 
and overzealous bureaucrats alike 
know tricks today which Charles III 
never dreamed of. Furthermore, by 
concessions the individual may be held 
to have waived his rights. A larger 
and more public-spirited view may 
also suggest that the continuous sub- 
mission to abuses is perhaps the surest 
way to lose a constitutional guaranty 
by imperceptible attrition. 

Even this was commented on by 
Lord Camden in 1765. He said: 


But still it is insisted that there has been 
a general submission and no action brought 
to try the right. I answer, there has been a 
submission of guilt and poverty to power and 
the terror of punishment. But it would be 
strange doctrine to assert that all the people 


of this land are bound to acknowledge that 
to be universal law which a few criminal 
booksellers have been afraid to dispute. 


a paraphrase, there has been a sub- 
mission to power and the terror 
of punishment, not merely by those 
who are poor, but even by those who 
are too proud or too timid to resist; 
and it is a strange doctrine to assert that 
it is generally lawful for government 
officials to rifle private files and seize 
documents because of such acquies- 
cence, The right of examination, 
even where that right exists, does not 
give public officials, commissions, or 
legislative committees free leave to 
seize business files and carry away any- 
thing they please. The right of ex- 
amination does not extend to anything 
beyond that which is germane to their 
jurisdiction and a specific inquiry 
then before them. And there is also a 
constitutional guaranty against un- 
reasonable seizures as well as unrea- 
sonable searches. The public is not 
without its remedies, and the courts 
are just as zealous today in preserving 
private rights as they were when the 
Bill of Rights was adopted. In the 
long run, the businessman and pub- 
lisher may confidently expect equal pro- 
tection with the thug and the bootleg- 
ger if he insists upon an observance 
of the spirit as well as the letter of 
the Bill of Rights. 





¢ 7} \ 7HEN by a combination of law and political chicanery 
you create a condition which permits a few to dominate 
the many and to reduce the sturdy, independent-minded to a 
servile group, you challenge the future of America.” 
—Epwarp V. RICKENBACKER, 
Aviation executive. 
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The Value of a Revenue Bond 


If the security rests solely on earmarked revenue, 

it is one thing; but if, after coming into the hands 

of speculators, the bond is then validated by the 

government at the expense of taxpayers, it is some- 
thing else again, the author declares. 


By HERBERT COREY 


' , J HEN this writer was a young 
man he saved $1,000 by giving 
up practically every bad habit 
that was at all enjoyable. He then 
bought a revenue bond which had been 
issued by the Little Fidget’s mine in 
the Gashly mountains. This was the 
first time he ever had his nose rubbed 
into high finance for the reason that it 
was the first time he had ever had 
enough money to bother about. 

That was a good revenue bond. He 
has it yet, as strong and pretty as when 
first issued. He would not dispose of 
it for two excellent reasons. No one 
would buy it. And whenever he feels 
disposed to buy another revenue bond 
he can take it out and look at it. Yet 
every statement made by the hand- 
shaker who sold it was true in fact 
and implication. The bond was a first 
claim on the revenues of the Little 
Fidget. The mine actually tapped a vein 
of gold which assayed $35 to the ton. 
Mexican labor was cheap and plenti- 
ful. Two things were not stated. 

There was not a very hefty vein of 
that $35 gold. It would have cost as 
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much as a fleet of battleships to pipe 
water up the Gashly mountains. 
This reminiscence may be excused 
for the reason that a blight of revenue 
bonds may be settling down on this 
country. The man who called atten- 
tion to this did not speak of a blight. 
He said the gravy train was coming 
round the mountain. He said this 
might be the last opportunity to get 
a ladleful of gravy before folks waked 
up. He was urging his friends, he 
said, to get in while the getting was 
good, and he is known as a very smart 
businessman. His wife always puts 
her winter diamonds in storage about 
the first of May and wears nothing 
but rubies during the heated term— 
that is she wears no other jewels than 
rubies—and he has no trouble with 
the servant question because he pays 
servants better than the war-worker 
scale. He has enough space on his 
front lawn to graze a herd of ele- 
phants and his own private beach. 
Some of his associates are in Atlanta 
for various periods, The seclusion in 
Atlanta is practically perfect. 
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THE VALUE OF A REVENUE BOND 


This is not an attack on revenue 
bonds, those who issue them, or the 
property on which they are based. 


NITED States bonds are revenue 

bonds. If the United States had 
no revenue the bonds could not be paid 
off. There are revenue bonds based 
on state and city revenues—not always 
called by that name—which are good 
as wheat in the mill. If the revenue 
of the state or the city does not come 
up to the needs, another little mort- 
gage is clapped down on the taxpayer. 
In one sense every bond is a revenue 
bond. But the thing that distinguishes 
what is nowadays called a revenue 
bond is that the only security which 
underlies it is the revenue of the 
project which issued it. Other bonds 
are backed by tangible property. If 
these other bonds are not paid, prin- 
cipal and interest, when they are due, 
the injured holder can have the prop- 
erty more or less sold at auction. 
There is a wheat field in western Kan- 
sas that once was a good prospect for 
a metropolis. If the railroad had not 
turned north instead of south hand- 
some men and women would be hold- 
ing hands in its ornate movie houses 
at this moment, and its bonds would 
be their cherished possessions. 

Note that if the bonds issued by the 
city that never was had been revenue 
bonds their holders would not even 
have gotten a wheat field out of the 
operation. 

The revenue bonds to which the 
slicker hereinbefore referred have 
been issued on hydroelectric and other 
enterprises. If the issuing projects 
make money the revenue bonds will 
be good. If they do not make 
money then other forms of bonds 


may be foreclosed and the enterprises 
will pass into new ownership. But if 
that should happen the revenue bonds 
would only be good to stuff cracks 
with. No revenues, no dividends. 


eres bond issued by a hy- 
droelectric enterprise is subject 
to two little cankers which should be 
investigated before purchase. The first 
is the presumable permanence and 
amount of the revenue. If the towns 
and villages which have grown up 
around the war-time hydroels continue 
to flourish in the peace time to come 
they will inevitably install better 
gas and water and lighting and 
sewerage facilities than they were 
forced to get along with under pres- 
sure of war. They will be looking for 
something to tax. That will be 
the national sport when the war 
is over. The man who can turn over 
more rocks with taxpayers under them 
than his neighbor will be the day’s 
hero. 

Sooner or later those revenue bonds 
will be taxed. Some of them are not 
paying taxes now, but the day is com- 
ing. The greater the Federal plant the 
more certain it is that taxes will be im- 
posed on it. Consider the facts: 

A state may not now impose a tax 
on Federal property. There are good 
reasons for that. The lesser cannot 
enforce its will on the greater. A state 
is not superior to the sum of all the 
states. Ifa state were able to tax Fed- 
eral property, such a state, being in an 
ill temper, could tax customhouses and 
forts and navy yards out of existence. 
But a state, being in ill temper because 
the Federal government has taken tax- 
able property away from it, will in the 
long run be assisted by Congress in 
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some plan to recapture the money of 
which it has been robbed. The TVA 
is an example. 


HE TVA has taken—and, of 
course, paid for—thousands of 
acres of the nicest and sweetest and 
most fertile land in Tennessee. Only 
recently it flooded 30,000 acres in the 
valley of the French Broad when it 
built the Douglas dam. But the TVA 
has been managed by men who can see 
ahead. Early in its career it arranged 
to pay to the bereaved counties 5 per 
cent of its gross revenue from the sale 
of power at its government-owned 
dams, in lieu of taxes. Recently this 
has been increased to 10 per cent, 
dropping back to 5 per cent in 1948 on 
a graduated scale. It would be impos- 
sible under present laws for the state 
to compel a greater payment. But if 
in time to come, under the pressure of 
all the sorts of taxes which are hover- 
ing over our heads, Tennessee decides 
that 5 per cent is not enough, Tennes- 
see will get more. The present writer 
does not know what means will be 
used. But all those he has consulted 
are agreed that the states, as repre- 
sented in Congress, will be able to 
think up some way by which to recover 
the at present lost revenue. One evi- 
dence of this may be cited: 
The Bone-Smith bill, S 2430, pre- 


q 


™) 


@ 


sents a plan for the amalgamation of 
the Bonneville and Grand Coulee proj- 
ects and for the swallowing of certain 
privately owned utilities. A part of 
that plan is that all income, from what- 
ever source, shall be turned into a fund 
held by the Treasury Department. 
This fund shall be held for various 
named purposes, including payment in 
lieu of taxes. The fact that revenue 
bonds of today, dependent entirely on 
net revenue, are not invariably sound, 
is tacitly admitted by a provision that 
payment of interest and principal of 
outstanding revenue bonds shall pre- 
cede the payment to the Treasury of 
interest on the administration’s inter- 
est-bearing indebtedness to the United 
States Treasury, plus a further sum 
designed to return to the U. S. the ad- 
ministration’s indebtedness. Assum- 
ing that S 2430 may be the model on 
which other bills will be formed, it is 
apparent that operation expenses and 
taxes will have a prior lien on gross 
income. The value of the revenue 
bonds is to be stepped up by putting 
their claim upon income ahead of the 
claim of the U. S. government, which 
is, of course, the general taxpayer. 
- S 2430 becomes a law this should 
make Bonneville- Grand Coulee 


revenue bonds very good indeed, on 
the assumption that the revenue of the 


“Unitep States bonds are revenue bonds. If the United 
States had no revenue the bonds could not be paid off. There 
are revenue bonds based on state and city revenues—not al- 


ways called by that name—which are good as wheat in the 
mill. If the revenue of the state or the city does not come up 
to the needs another little mortgage 1s clapped down on the 
taxpayer. In one sense every bond is a revenue bond.” 
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THE VALUE OF A REVENUE BOND 


two hydroels is maintained after the 
war. 

The further assumption may be 
tolerated that Congress would not 
stand by and see the credit of the TVA 
or the great northwestern enterprises 
depreciate because of failure to earn 
interest on their bonds. 

But this second assumption rests on 
a third assumption that the taxpayer 
will assent to a plan which, at his ex- 
pense, will give sound value to a bond 
that was originally speculative. It is 
as sure as death that when this war is 
over there will be a searching examina- 
tion into taxes and the reasons for 
taxes. Circumstances will force this 
on every tax-levying political division 
from the United States down to Mill- 
wheel township. The trend has been 
demonstrated in Nebraska, where a 
plan was offered for the refinancing 
of the Nebraska “TVA,” and for its 
improvement by the purchase of Ne- 
braska’s privately owned power com- 
panies. No particular objection to the 
plan of amalgamation was offered. But 
when it was learned that the plan gave 
the bondholders first lien on revenue, 
before taxes, almost every community 
in the state appeared to be in active 
rebellion. 

Meanwhile, it is not impossible that 
the revenue bonds which now escape 
taxation may be taxed in the future. 
David C. Guy, of the U. S. Chamber 
of Commerce, who has made a special 
study of this problem, writes: 

“Under the Public Debt Act of 1941 
interest and gain from U. S. bonds is 
subject to tax the same as other in- 
come. The question is raised whether, 
because of the very broad discretion- 
ary power given the administrator 
(S 2430), the income from these pro- 


posed revenue bonds would escape this 
tax provision. Revenue bonds are 
generally free from taxation. If, as 
the Treasury requests, these bonds are 
in no way to be guaranteed by the U. 
S. government, there is grave doubt 
whether the income derived from them 
would be taxable. This resort to reve- 
nue bonds may thus prove to be a de- 
vice for still further escaping Federal 
taxes on the part of public power agen- 
cies. The bond issues would escape 
the usual budgetary and audit control 
and extend a kind of Federal bonding 
power to a subordinate agent of a gov- 
ernment department. This scattering 
of the right to commit the Federal 
government to various forms of finan- 
cial obligation has obvious undesirable 
features.” 


em fiscal laxity in other than hy- 
droel enterprises is being attacked 
by Senator Byrd, in his inquiry into 
the government agencies which have 
been almost free of control or super- 
vision in the last ten years. Byrd found 
that 31 of the 50-odd agencies about 
which he inquired have spent money 
and gone into debt on government 
credit without government audit or 
control. When the sweeping and in- 
evitable inquiry into taxes and expendi- 
tures takes form not only will the 31 be 
examined, but all affiliated methods of 
weaseling government credit be looked 
into. 

A revenue bond which rests solely 
on an earmarked revenue for its sound- 
ness is one thing; but a revenue bond 
which after coming into the hands of 
speculators is then validated by the 
government is something else again. 

That’s what the man who advised his 
friends to get on board the gravy train 


743 JUNE 10, 1943 





PUBLIC UTILITIES FORTNIGHTLY 



































State Tax on Federal Property 


<4 A STATE may not now impose a tax on Federal property. There are 

good reasons for that. The lesser cannot enforce its will on the 

greater. A state is not superior to the sum of all the states. If a state 

were able to tax Federal property, such a state, being in an ill temper, 
could tax customhouses and forts and navy yards out of existence.” 





had in mind. If he can buy a revenue 
bond in the doubtful stage—when the 
revenue is questionable—and sell it 
when the government or a state has 
been coaxed into validating it, he’ll be 
there with his ladle. But in some cases 
the validation is doubtful. 

In the Santee-Cooper Case in South 
Carolina the PWA, which gave and 
loaned a lot of money for Santee- 
Cooper, urged the state legislature to 
consent to the issuance of revenue 
bonds. The legislature did so, after a 
long and heated debate, but made the 
express reservation in the statute that 
the state should not be liable in the 
event that the revenues fell short. The 
revenues fell short, and an effort is 
now being made to induce the legisla- 
ture to abandon its original position 
and tax Carolina’s citizens to make 
good the deficiency. At last accounts 
no agreement had been reached. 


A SPOKESMAN for the PWA insists 
if the state does not pay, the Fed- 
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eral government must. He said that 
everyone who bought bonds on any 
Federal project thoroughly understood 
this. It is probable that this is a truth- 
ful statement of the fact. It is further 
probable that if the war and its taxes 
had not intervened the Federal and 
state governments involved would have 
underwritten bonds which were in 
some cases at least doubtful, and 
which were disposed of in transactions 
which certainly have a smell of gravy. 

But the war—and the shock troops 
of tax collectors—and the revulsion 
against extravagant spending which 
follows every war, may interfere with 
this program. 

During the three years, 1937 to 
1939 inclusive, revenue bonds ac- 
counted for $403,613,000 out of a 
total of two and one-half billion dollars. 
These included such projects as the 
San Francisco-Oakland bridge, the 
Colorado river-Los Angeles aqueduct, 
and the Pittsburgh-Harrisburg super- 
highway. In 1936 revenue bonds in 
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connection with PWA loan-and-gift 
fnancing of various state and munici- 
pal projects reached a total of more 
than $300,000,000. In that year 
Secretary Ickes said to the Appropria- 
tions Committee of the House: 

“In hundreds of cases the loans are 
secured only by a pledge of the rev- 
enues to be derived from the project to 
be constructed. The PWA has prob- 
ably been the most important single 
factor responsible for the recent trend 
toward the use of revenue bonds as a 
method of financing municipal public 
service enterprises.” 


T? quote Mr. Guy again: “The pub- 
lic is accustomed to considering a 
government bond as good as the gov- 
ernment itself. It cannot readily dis- 
tinguish the vast difference between a 
real bond, backed by the ful] powers of 
taxation, and a revenue bond backed 
only by revenue from fluctuating and 
at times uncertain business income. 
Revenue bonds, it should be noted, are 
subject to no form of regulation such 
as is the case with other bond issues. 
There is no way for the average in- 
vestor to distinguish between a sound 
and an unsound security of this kind. 
The Securities and Exchange Commis- 
sion has no power over such issues. 
Neither do state regulatory bodies or 
other state agencies.” 

For the year 1941 public power 
agencies operated 16.2 per cent of the 
installed electric power capacity of the 
country, in which they produced 12.5 
per cent of the energy output. Private 
utility companies paid $294,000,000 in 
Federal taxes in 1941. Had publicly 
owned plants paid similar taxes in pro- 
portion to their capacity and output 
their Federal tax bill would have ex- 
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ceeded $50,000,000. In a comparison 
of 72 municipalities it is found that for 
those with publicly owned plants, in- 
cluding distribution systems only, the 
average tax levy is 55.08 mills and for 
those with privately owned—and tax- 
paying—plants the tax levy is 50.02 
mills. The customer has benefited, but 
the taxpayer, poor devil, is at his usual 
post behind the eight ball. 


| & seston the period in which the 
United States plunged into giv- 
ing and lending money for various 
public power projects the Reconstruc- 
tion Finance Corporation took large 
quantities of revenue bonds. This fact 
may be explained in many ways. Money 
was wanted in a hurry, in order that it 
might be spent by the administration in 
the districts granted largess. The sale 
of revenue bonds to individuals was 
not always practicable, for sometimes 
the individuals did not want them, and 
in any case time would elapse and in 
some cases undesired comment might 
be stirred up. If these revenue bonds 
pay out—out of revenues—all will be 
merry and bright. If they do not then 
Jesse Jones and the RFC is stuck with 
a noisy and rather smelly baby. Mr. 
Jones does not wish to sell unsound so- 
called securities to citizens, for his 
probity has never been assailed. 
Neither does he wish to have the RFC’s 
books cluttered up with a lot of un- 
salable stuff. Three or four years ago 
he was compelled to ask Congress to 
relieve him of $2,000,000,000 indebt- 
edness, none of which was contracted 
by him except under stress of circum- 
stances or a superior’s orders. 

If he could transfer these revenue 
bonds to the Treasury and let Mr. 
Morgenthau and his successors worry 
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about them he would, presumably, be 
very pleased. In S 2430 a provision is 
found not only to take this grief off the 
broad shoulders of the Texas banker, 
but to validate the revenue bonds them- 
selves. The RFC and the Secretary of 
the Treasury, in their discretion, are 
authorized to purchase and resell these 
bonds. “All purchases and sales by the 
Secretary of the Treasury of the 
revenue bonds of the administration 
(of Bonneville-Grand Coulee) shall 
be treated as public debt transactions 
of the United States.” But opinion has 


been expressed that this stipulation 
does not make these revenue bonds ob- 
ligations of the United States. And the 
Treasury, far from exhibiting any de- 
sire to scoop up a little gravy, has 
asked that the United States be specifi- 
cally removed from any such obligation 
by the insertion of appropriate lan- 
guage in the bill. It makes the writer 
think of a skit once seen in an English 
music hall: 

“Oh, Father,” screamed the lady in 
the case, “don’t put the baby on the 
cold marble.” 





Criticism of Congress 


4 A Concress, flushed with the power it derives from 

the people, has gone ona rampage of negativism and, 
since its session has begun, has succeeded in voting against 
every single measure of domestic policy introduced by the 
administration. It seizes upon every effort of the administra- 
tion to win this war and to establish an orderly peace as an 
affront to its power. 

“Tt opens its sacred halls to pointless debates, mud sling- 
ing, name calling, and glamour girl shenanigins. Where it 
cannot attack the President, tt fills its halls with cheap and 
tabloid innuendoes about the President's family. It receives 
the reconstruction plans of the National Resources Planning 
Board with the insipid cry of ‘socialism, reviving the red 
herring to smear the first clear-cut program for the postwar 
world that has been forthcoming to answer the yearning of 
three-fourths of the earth’s people. 

“It watches the fires of inflation spread with the compla- 
cency of a Nero while it places local interests above the gen- 
eral welfare. It continues to play section against section, bloc 
against bloc, and refuses to look beyond Maun street for a clue 
to the solution of the overwhelming problems confronting 
our people.” 
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—DEAN ALFANGE, 
American Labor party leader. 
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On Staten Island 


The author considers the effort of New York’s 

mayor to acquire a private electric utility serving 

one of the city’s boroughs for the purpose of con- 
verting it into a local electric rate “yardstick.” 


By ERNEST R. ABRAMS 
N opportunity to rewrite the dic- 


tionary is granted few men. 

Yet, in a sense, that is what 
Congress did last fall. By waving a 
mere wand of words, it labeled a por- 
tion of the ordinary, everyday, garden 
variety of electric and gas utility earn- 
ings “Excess Profits,” which in fact 
they were not, and proceeded to tax 
them on that basis. 

But more than that, this juggling 
of words, this business of calling black 
cats pink, placed a formidable tool, a 
sort of super-jimmy, in the hands of 
public ownership advocates at a time 
when the Securities and Exchange 
Commission was pressing energetically 
lor a “rapid compliance” with the 
“death sentence” of the Holding Com- 
pany Act in the thick of the most seri- 
ous emergency ever to confront this 
nation. So much has been written on 
this subject, however, that it is not in- 
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tended to do more than call attention to 
the situation here. Rather this dis- 
cussion will be confined to a specific in- 
stance of how this combination of tax- 
ing normal profits as “Excess Profits” 
and the dismembering of holding com- 
panies in the face of these peak exac- 
tions nearly played into the hands of 
one public ownership enthusiast. It 
will deal with the attempt of the mayor 
of New York city to acquire a pri- 
vately owned electric utility serving 
one of its five boroughs, and to con- 
vert it into a “yardstick” with which to 
measure the “fairness” of rates charged 
by other privately owned utilities serv- 
ing the city’s other boroughs. 

This, to be sure, is not the first at- 
tempt at municipal ownership in New 
York city. On numerous occasions in 
the past, that pot of gold at the rain- 
bow’s end has attracted optimistic 
folks, and as recently as the spring of 
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1935, New York’s present mayor 
sought to establish a ‘“‘yardstick’’ plant 
—just a little one to determine the 
costs of producing and distributing en- 
ergy. But his scheme was blocked 
-from the start. 


pone New York laws, a municipal 
plant anywhere in the state has 
to be financed through the issuance and 
sale of general obligation bonds, the 
taxes to service which are levied on 
all taxable property within the commu- 
nity. And in view of the crushing 
burden of taxation already imposed on 
real property, the chances of such a 
proposal being approved at a general 
election in New York city in 1935 were 
about on a par with those of that pro- 
verbial snowball. Of course, a reve- 
nue bond issue, with principal and in- 
terest payable solely from revenues de- 
rived from operations of a municipal 
power plant, might have gotten by the 
voters, and that, in effect, was what 
the mayor proposed. But the highest 
court in the state decided New York 
state laws made no provision for this 
type of public financing, and the state 
legislature refused to “cooperate” in 
this instance. 

A combination of circumstances, 
however, appeared to have set the 
stage for a New York municipal 
“yardstick” plant in the late summer 
of 1942. For one thing, Associated 
Gas & Electric, which owned Staten 
Island Edison Corporation, was in the 
throes of bankruptcy. For a second, 
the Public Utility Holding Company 
Act not only gave the SEC power to 
dismember this sprawling monstrosity, 
among other holding companies, but as 
well the right to veto any reorgani- 
zation plan which failed to meet its 
JUNE 10, 1943 


ideas of a proper territorial grouping. 
And for a third, Congress was about 
to sock privately owned electric utili- 
ties, along with other types of enter- 
prise, with vastly expanded Federal 
taxes, from which publicly owned utili- 
ties would be exempted. Apparently, 
then, the mayor thought the dice were 
loaded in his favor, so he got busy. 


N August 31st, he sent a communi- 

cation to the city council, along 

with a proposed local law, in which he 
stated in effect that : 


1. On August 13th the SEC had en- 
tered an order directing the Associated 
Gas & Electric Corporation to divest 
itself of over 100 of its subsidiaries, 
including the Staten Island Edison 
Corporation which serves the entire 
borough of Richmond of New York 
city. 

2. The mayor and city comptroller 
had initiated inquiries as to the price 
at which this property might be pur- 
chased, but the interval was too short 
to permit of agreement. 

3. A special election on January 30, 
1943, for expression of opinion by the 
voters on the proposed purchase was 
suggested. 

4. The price was to be somewhere 
between $14,000,000 and $16,500,000. 

5. The purchase was to be financed 
through sale of 30-year, 3 per cent 
serial bonds. 

6. The department of public works 
was to operate the plant. 

7. Rates for electricity under mu- 
nicipal ownership were to be “reason- 
able and sufficient to provide all opera- 
tion and maintenance expense, inter- 
est retirement of all bonded debt, and 
a sum in lieu of taxes, amounting to 
12 per cent of gross annual operating 
revenues.” 

8. The property consisted of an 
electric generating plant with a rated 
capacity of 46,000 kilowatts and sub- 
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stations with a rated capacity of 142,- 
575 kilovolt amperes, together with 67 
miles of high-tension transmission 
lines, 3,500 miles of distribution lines, 
and 175,000 connected meters. 

9. The property had a book value, 
less depreciation reserve, of $14,337,- 
348, cash and investments of $1,800,- 
000, and materials, supplies, and re- 
ceivables of $900,000, making a total 
of $16,900,000. 

10. The property had 1941 gross 
revenues of $3,813,480, and operating 
and maintenance costs of $1,817,016 
before depreciation and taxes. As- 
suming a purchase price of $16,500,- 
000, debt service in the first year would 
total $1,045,000. Even after payment of 
$457,000 in lieu of taxes, there would 
still be a substantial margin available 
for replacement or expansion of the 
property. 

Upon its receipt, this proposed local 
law was referred to the finance com- 
mittee of the city council for study and 


recommendation, which committee 
held three public hearings on the ques- 
tion. 


le the meanwhile, however, some 
thirty-nine taxpayers’ organiza- 
tions, active in the civic affairs of the 
city in all its five boroughs, formed a 
citizens’ committee to oppose this pur- 
chase. An outstanding lawyer, a for- 
mer U. S. District Attorney, who was 
wholly without utility clients and 
could not be smeared as a “tool of the 
utility interests,” was its chairman. 
And at the first public hearing, held on 
October 23rd, he presented a statement 
in opposition to the purchase on six 
basic grounds. These were, to quote 
from the statement : 


1. We are opposed as a matter of 
principle to the city of New York 
going into the electric light business. 


Kilowatt hours sold 


Operating revenues (electric) 
Operation and maintenance expense 


Balance 
Taxes to city—12% of gross 
Depreciation—company rates 


Net operating income 


AVERAGE INTEREST CHARGE 

3% on average of $14,500,000 bonds 
Net profit after average interest 
Necessary for bond retirement 


Net profit available to city 


INTEREST CHARGE First 3 YEARS 
3% on $14,500,000 serial bonds 
Balance after interest 

Annual bond retirement 


Net profit to city 


4 


TABLE I 


1939 


119,838,405 


1940 
128,398,475 


1941 
145,929,166 








$3,824,078.35 
1,522,224.88 


2,301,853.47 
458,889.40 
348,718.02 





$3,724,746.74 
1,559,002.93 


83,813,480.43 
1,730,771.09 





2,165,743.81 
446,969.61 
336,911.80 


2,082,709.34 
457,617.65 
372,508.71 





1,494,246.05 


217,500.00 
1,276,746.05 
483,333.33 





1,381,862.40 


1,252,582.98 








217,500.00 
1,164,362.40 
483,333.33 


217,500.00 
1,035,082.98 
483,333.33 





793,412.72 





681,029.07 


551,749.65 





435,000.00 
1,059,246.05 
483,333.33 


$ 575,912.72 








420,500.00 
961,362.40 
483,333.33 


406,000.00 
846,582.98 
483,333.33 





$ 478,029.07 


$ 363,249.65 
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2. We are opposed as a matter of 
principle to the further expansion of 
government invasion of the field of 
free economic enterprise under re- 
sponsible governmental supervision 
and regulation. 

3. We are opposed to the establish- 
ment of a so-called “yardstick plant” 
in New York city because the optimis- 
tic estimates of its proponents can 
never be and never are realized in 
fact and because the use of the term 
“yardstick” in comparing a govern- 
mental operation with private business 
under governmental regulation is a 
misnomer. 

4. Weare opposed on the basis of 
experience for we do not need to go 
outside New York city for examples 
of what happens to municipal finances 
and the tax burden when government 
goes into private business. Invariably 
the result has been a heavy additional 
burden upon the taxpayers and a huge 
investment which yields no financial 
return. 

5. We are opposed to this particu- 
lar proposal because its indicated finan- 
cial set-up is unsound and unwork- 
able, because this particular plant is 
dependent on power generated in an- 
other state, because it is unwise to 
subject the municipal operations of 
this city when in the electric light busi- 
ness to the laws and policies of an- 
other state and to the jurisdiction of 
(Federal bureaus), and because there 
is no possibility of knowing whether 
the public service commission of this 
state would sanction the imposition of 
electric light rates in Staten island 
sufficient to bring to the city treasury 
the amount suggested in this pro- 
posal. 

6. Weare also opposed to this par- 
ticular proposal because, in our con- 
sidered judgment, basic features of it 
are illegal. 


Corporation and Public Service Elec- 
tric & Gas Company, whose generat- 
ing plants are located in New Jersey, 
whereby an exchange of power to meet 
peak loads in Staten island and New 
Jersey is established. During 1941 
the Staten Island company purchased 
18,371,000 kilowatt hours from the 
New Jersey company at a cost of $77,- 
584, while the Staten Island company 
sold to the New Jersey company 1,- 
563,000 kilowatt hours for a total of 
$5,790. In other words, 10 per cent of 
all the power distributed by Staten Is- 
land Edison in 1941 was imported from 
New Jersey. 

In addition, it was disclosed that al- 
though the mayor stated to the city 
council that the Staten Island com- 
pany “also had cash and investments 
valued at $1,800,000,” the 1941 An- 
nual Report to the Public Service Com- 
mission listed the aggregate sum in its 
“Investment and Funds Account” as 
$2,635,370, of which $2,630,545 was 
comprised of securities of subsidiaries 
of the bankrupt Associated Gas & Elec- 
tric system. Then, too, it was dis- 
closed that the power plant building 
was erected in 1906, and that of its 
46,000 kilowatts of capacity, the 6,000 
kilowatts unit was installed in 1916, 
the 10,000 kilowatts unit in 1918, one 
15,000 kilowatts unit in 1925 and the 
other 15,000 kilowatts unit in 1927. 
Furthermore, it was shown that the 
1941 peak demand, which occurred be- 
tween 5 and 6 Pp. M. on December 15th, 
exceeded the dependable firm capacity 
of the plant by 11,200 kilowatts. 


r [ ‘HE mayor and city comptroller had 
their inning at the second public 


t } ‘HE statement further developed 
the fact that a reciprocal contract 
existed between Staten Island Edison 
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hearing on November 6th, at which 
time they presented a joint statement in 
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AN ATTEMPTED UTILITY “BLITZ” ON STATEN ISLAND 





Kilowatt hours sold 


Operating revenues (electric) 
Production expense 
Distribution expense 
Customers accounting 
Collection expense, 
Administration, etc. 


Balance of revenues 
Retirement expense—company rates 
12% of gross, in lieu of city taxes 


Net operating income 


145,929,166 
$3,557,442.31 


1,867,016.53 


1,690,425.78 
372,508.71 
457,617.65 





defense of the proposed purchase. And 
they devoted many of its pages to a 
discussion of rates charged by the mu- 
nicipal plants at Jamestown and Dun- 
kirk, N. Y., Cleveland, Ohio; Taco- 
ma, Wash., and in TVA communities, 
with the implication that similar rates 
would result in Staten island if the 
city purchased the plant. It is worth 
noting, however, that by this time all 
thought of acquiring the so-called in- 
vestments of Staten Island Edison had 
been tossed in the trash basket, and 
the top price had been set at $14,500,- 
000 


But the “piéce de résistance” of 
their statement was a detailed state- 
ment of income that would have ac- 
crued to the city of New York, had it 
owned the Staten Island company in 
the 1939-1941 calendar years. This is 
presented as Table I on page 749. 

The council’s finance committee’s 
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third public hearing on November 20th 
was devoted largely to refutation by the 
citizens’ committee of the city’s claims 
of large profits to accrue from public 
ownership and operation of Staten Is- 
land Edison, and to an exposition of 
flaws and errors in the calculations pre- 
viously submitted by the mayor and city 
comptroller. For one thing, the chair- 
man of the citizens’ committee contend- 
ed that operating revenues which 
would have been received in 1941, had 
the city then operated the utility, were 
overstated by $256,038. This sum 
was comprised of: 


$170,501.70 
56,410.75 


17,406.50 
11,719.15 


$256,038.10 


Rent from electric property 

Customers’ forfeited discounts ... 

Servicing of customers’ installa- 
tions 

Miscellaneous electric revenues .. 


laid on 
Of the rent from 
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electric property, $153,116.43 consisted 
of rental paid by the city to Staten Is- 
land Edison for street-lighting equip- 
ment which, it was claimed, would dis- 
appear once the city owned this equip- 
ment. 

It was contended, likewise, that 
customers’ forfeited discounts would 
vanish, since the city makes no such 
provision in its municipally owned and 
operated water utility. And it was 
submitted that the city hardly could be 
expected to continue the servicing of 
customers’ appliances, so this income 
would go out the window. As a result, 
the citizens’ committee argued that the 
true operating revenues that would 
have resulted from city ownership of 
Staten Island Edison in 1941 would 
have been $3,557,442, and not the $3,- 
813,480 collected by the private utility. 

In addition, the chairman of the 
citizens’ committee pointed out that 
while the mayor and comptroller listed 
operation and maintenance expense of 
$1,730,771, Staten Island Edison listed 
such expenses as $1,867,016 in its re- 
port to the New York Public Service 
Commission—a difference of $136,- 
245, which was unexplained. And he 
dwelt on the fact that while the city in- 
cluded an item for retirements roughly 
equivalent to 9.6 per cent of operating 
revenues, the same proportion charged 
by the private utility in 1941, the age of 
this plant required an annual charge of 
not less than 15 per cent of gross 
revenues to protect the city adequately 
from loss. 


— the various errors in 
the joint mayor-comptroller state- 
ment, he listed the following items: 


Overstatement of revenues 


$256,038.12 


Understatement of operation & 
maintenance 

Understatement of taxes to city .. 

Understatement of retirement pro- 
vision 

Understatement of annual interest 
in first year 


115,060.48 
200,000.00 


$924,844.04 

If the above-listed errors in the 
mayor-comptroller statement are taken 
into consideration, the chairman con- 
tended, “the balance of alleged net 
profit available to the city of New York 
for general purposes or rate reductions 
of $551,749.65 . . . would in reality 
be a deficit of $373,094.39.” The in- 
come account of Staten Island Edison, 
assuming city ownership and operation 
in 1941, as rewritten by the citizens’ 
committee, is presented in Table IT on 
page 751. 

This figure compares with $1,252,- 
582.98, as submitted in the income ac- 
count of the mayor and city comptrol- 
ler. And the citizens’ committee con- 
tended that “if the city paid local, state, 
and Federal taxes as a private utility 
has to pay, there would be a deficit the 
first year amounting to $571,120.06 
after providing $918,333.13 for in- 


terest and amortization.” 


_ public hearings before the 
finance committee ended with the 
third hearing on November 20th, but 
the comptroller was permitted to file 
with the finance committee a reply to 
the statement of the citizens’ com- 
mittee, which he did in mid-Decem- 
ber. The chairman of the citizens’ com- 
mittee, likewise, was allowed to file a 
rebuttal to the comptroller’s reply, 
which bore the date of December 31st. 

But that didn’t end the fireworks. On 
February 16, 1943, Willard F. Hine, 
consulting valuation expert for the 
New York Public Service Commission, 
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AN ATTEMPTED UTILITY “BLITZ” ON STATEN ISLAND 


which had been examining the Staten 
Island utility for several years, testi- 
fied before that commission that the 
physical plant of Staten Island Edison 
had a net value as of December 31, 
1941, of but $7,183,416—less than 
half the $14,500,000 the city proposed 
to pay for the operating utility. 

That, naturally, was a block-buster 
bombing of the mayor’s plan. On Feb- 
ruary 24th, the finance committee of 
the council rejected the proposal to buy 
Staten Island Edison by a vote of 5 
to 1, and the next day the city council 
approved the finance committee’s 
recommendation by a vote of 16 to 7. 
A couple of days later, of course, the 
mayor issued a statement to the effect 
that, “in the not far distant future,” all 
the properties of the Consolidated Edi- 
son system would be owned and 
operated by the city, but that’ was just a 
little whistling as he walked past the 
grave of municipal ownership of Staten 
Island Edison. For any possibility of 
the city’s buying that Associated Gas 
& Electric subsidiary appears as dead 
as a dodo, 


A is usual in this type of contro- 
versy, proponents and opponents 
of this public acquisition of private en- 
terprise let their imaginations be their 
guide in advancing their claims. The 
mayor and city comptroller, in an at- 
tempt to put their best foot forward, 
included every imaginary saving and 
every possible dime of revenue, no 
matter how fantastic, to make the pur- 
chase appear good business. The op- 
ponents, on the other hand, discredited 
as much of the earning power of the 
utility under municipal ownership as 
possible, and included every conceiv- 
able item of expense, to make the pro- 
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posal look terrible. The truth, obvious- 
ly, lay somewhere between their esti- 
mates of probable results. 

That needn’t stop us from taking a 
look. What were the real “savings” 
possible under municipal ownership? 
They would appear to be just this : Dur- 
ing 1941 Staten Island Edison paid 
$120,201 in taxes to the state of New 
York, which the city would not have 
had to pay had it owned the utility. 
Moreover, if Staten Island Edison had 
not taken such a beating in 1941 in the 
sale of its so-called “investment” in 
Associated Gas & Electric system 
securities, and if 1942 income and ex- 
cess profits tax rates had been appli- 
cable to that year’s operations, it would 
have had a Federal tax bill of approxi- 
mately $582,046. That makes a total 
of $702,247 in state and Federal taxes 
which the city of New York could have 
“saved” as owners of this utility. 


de be sure, municipal operation 
would have been more costly than 
private operation. If you doubt this, 
take a look at the pay boosts which New 
York subway and elevated workers 
have received since the city became 
owner of these transportation systems. 


But, unquestionably, some undeter- 
mined part of this more than $700,000 
would have accrued to the city treasury 
to provide more frills of government. 
That’s what the mayor and the city 
comptroller were shooting at. That's 
the monkey wrench which the 1942 
Revenue Act tossed into the machinery 
of private electric utility enterprise. 
Of course, that $582,000 which the 
city could have “saved” by not paying 
Federal taxes would have bought a lot 
of antiaircraft guns and tanks and even 
a Flying Fortress. 
3 JUNE 10, 1943 





The Accountants Have Their 
Troubles, Spite of Rules 


And, according to the author, the uniformity of ac- 

counts prescribed by state and Federal commissions 

is threatened with nullification by diverse interpre- 
tation of established rules. 


By HARRY H. FRANK 


RECENT decision of the Pennsyl- 
A vania Public Utility Commis- 
sion calls for a word of warn- 
ing. The fact that the commission itself 
split upon the question of interpretation 
of accounting under its own rules indi- 
cates that the interpretation it made 
may be the seed for the destruction of 
uniformity. 

It is possible to destroy the full value 
of the rule of uniformity in accounting, 
by erroneous interpretation. Destruc- 
tion is particularly foreshadowed if the 
Federal Power Commission interprets 
its rules one way and the various state 
commissions interpret the same rules 
in quite another. 

The warning is all the more impor- 
tant because uniformity of accounting 
practice, as well as uniformity of in- 
terpretations, will increase in impor- 
tance in the future, since the accounting 
practices and their interpretations 
affect that vital factor of future de- 


velopment — the rate base. It is the 
rate base in which the public, repre- 
sented by the various commissions, is 
so vitally concerned. If the state and 
Federal commissions vary in their in- 
terpretation of the same rules, the 
whole effect of uniformity is de- 
stroyed, and again we are faced with 
various methods of regulation, and re- 
turn to the confusion and complication 
in the varying financial procedures and 
practices of utility companies. 


— case to which we have referred 
above is that of the Bradford Elec- 
tric Company, in which it reported to 
the Pennsylvania Public Utility Com- 
mission its proposed accounting 
method, designed to effect a reclassifi- 
cation of its electrical plant account. 
Re Bradford Electric Company’ to ef- 
fect reclassification of electric plant ac- 
count, decided February 2, 1943. It 
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THE ACCOUNTANTS HAVE THEIR TROUBLES, SPITE OF RULES 


appeared in that case that the Bradford 
Electric Company was incorporated by 
the stockholders of the Bradford Elec- 
tric Light & Power Company for the 
express purpose of taking over the 
Bradford Electric Light & Power 
Company. On the books of the com- 
pany being taken over, there had been 
a direct write-up of approximately 
$70,000. The majority of the commis- 
sion interpreted that write-up as one 
to be recorded in Account 100.5 as an 
excess acquisition cost, while the 
minority, in accord with the interpre- 
tation of the Federal Power Commis- 
sion as to acquisition from affiliates, 
argued that the write-up of $70,000 
should have been recorded in Account 
100.7, the write-up account. 

The interpretation insisted upon by 
the minority is the interpretation now 
being made by the Federal Power Com- 
mission in the issuance of its orders 
with respect to recording upon the 
books of the company excesses of ac- 
quisition cost over original cost as be- 
tween affiliates and nonaffiliates. If the 
companies are nonaffiliates, the excess 
acquisition cost is put in Account 100.5, 
but if the companies are affiliates this 
write-up is put in Account 107 as a pure 
write-up. 


i he understand the import of these 
numbered accounts, it is well to re- 
fer to Order No. 42 adopted by the 
Federal Power Commission on June 
16, 1936, effective as of the first of 
January the following year. The Penn- 
sylvania Public Utility Commission 
issued its general Order No. 37, effec- 
tive at the same time as the order of 
the Federal Power Commission, and, 
in effect, the Pennsylvania Public 
Utility Commission adopted the ac- 
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counting rules of the Federal Power 
Commission. The rules were designed 
to reflect original cost and provide for 
the segregation and elimination, from 
the records of the company, of any 
book values over and above the actual 
cost to the accounting company. The 
rules require the utility to split up its 
present book value into three groups : 


1. The first group, called Account 
100.1, contains all of the dollars of 
original cost, irrespective of whether 
those dollars are represented by the 
utility’s own construction (“construct- 
ed” property), or by the cost to the 
original predecessor public utility (“ac- 
quired” property). 

2. The second group, called Ac- 
count 100.5, contains any excess 
which the utility may have paid for 
acquired property, over the original 
cost to the first predecessor owner. 


3. The third group, called Account 
107, contains any dollars of fixed capi- 
tal which do not belong in 100.1 or 
100.5. While 107 may contain a great 
variety of items the most prominent 
one would be any write-up which may 
have been recorded in the past. 


it is apparent from the recent order 
of the Pennsylvania commission in 
the Bradford Electric Company that 
the interpretation of the Federal Power 
Commission and the Pennsylvania 
commission are at variance with one 
another. This variance on the books 
of a utility company subject to the 
jurisdiction of both state and Federal 
commissions will require such electric 
companies to maintain different sets of 
accounts to reflect the same facts pend- 
ing ultimate disposition of its write- 
ups. Thus the full value of uniformity 
in accounting and financial procedures 
and practices so desirable is destroyed 
by interpretation. 
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No one will at this time deny that the 
rules of the Federal Power Commis- 
sion and their adoption by the various 
state commissions, the result of the 
very intelligent codperation and activi- 
ties of the National Association of 
Railroad and Utilities Commissioners, 
have resulted in a definite, simplified 
and relatively easy method of quickly 
arriving at one of the prime factors in 
the basic structure, particularly as to 
those companies subject to both state 
and Federal regulation. 

The electric utility industry in the 
promotion of the country’s war effort 
has expanded its power facilities to 
meet the needs of today’s industrial 
production. The electric utilities of to- 
morrow, in the postwar era, will, 
therefore, be largely companies not 
circumscribed in their service to state 
boundaries and will be more interstate 
in character by reason of expansions in 
facilities in excess of the normal future 
requirements of previous localized 
areas of service. 


i intswrsad of accounting practice 
as well as uniformity of inter- 


pretation will, therefore, become even 
more important in the future than at 
present, since accounting practices and 
interpretations affect the vital factor of 
the utility rate base. But where two 
governmental agencies, one state and 
the other Federal, using a uniform sys- 
tem of accounts, apply various inter- 
pretations to their rules of account, the 
varied interpretation destroys the 
whole effect of uniformity. 

It is to be hoped that the Bradford 
Electric Case will remain the single in- 
stance where there has been a departure 
in interpretation of the salutary uni- 
form rules of accounting of the Federal 
Power Commission with respect to cost 
accounting. 

It would be deplorable, however, if 
the various state commissions that have 
adopted the uniform system of ac- 
counts began to whittle away the 
effectiveness of the uniform rules by 
differing interpretations. Rules may 
be uniform, but if they are construed 
differently in different jurisdictions 
under the same general state of facts, 
confusion will become more confound- 
ed. 
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N electrical circuit that does everything but talk has broken a bot- 
A tleneck which impeded war-time railroad traffic on a 40-mile stretch 
of single track from Aurora, Illinois, west to Stewart Junction, Illinois. 

The device is a centralized traffic control on the Chicago, Burlington 
& Quincy's main line. The control operator even throws the switches 
from miles away. Newsmen could follow the west-bound ZEPHYR by 
the lights across the control panel; then see how a local passenger train 
was switched into a siding to let the ZEPHYR sail by without pause. 

The passenger train didn’t stop, either. The operator at the central con- 
trol threw the siding switches automatically. He timed the meeting so 
effectively that by moving slowly the local train passed over the siding 
while the ZEPHYR was going by on the main line. 
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Wire and Wireless 


Communication 


fires will be no new telephones for 
nonessential users. Such is the defi- 
nite prospect in view of the shortage in 
telephone instruments. It has been esti- 
mated that (at the rate of installation and 
replacement so far this year) the avail- 
able stock of telephone sets will be ex- 
hausted this summer. At present, tele- 
phone companies have the privilege of 
taking on new nonessential subscribers 
where extension and exchange facilities 
are ample enough to receive them with- 
out restricting service to so-called 
“Schedule A”—essential subscribers. 

The communications division of the 
Office of War Utilities of WPB is not 
disposed, for the present, to change these 
restrictions formally. It has not acquired 
enough experience under its recent Limi- 
tation Order U-2 to determine the effect 
on conserving telephone sets. Telephone 
companies will be informally advised, 
however, to use their utmost discretion. 
If this does not work, a formal amend- 
ment to U-2 banning all nonessential tele- 
phones can be expected. 

Suggestions that the manufacture of 
telephone sets be resumed to relieve the 
situation will not be followed. The WPB 
will stick to its general policy of refusing 
the resumption of production for civilian 
items requiring critical materials. It is 
up to the telephone industry to conserve 
its own station equipment. That seems 
to be the communications division’s atti- 
tude. No immediate plans are in pros- 
pect for recapture of nonessential exten- 
sion telephones in homes either on a 
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voluntary or mandatory basis. Officials 
were said to fear complications and pub- 
lic reaction, which they want to avoid if 
at all possible. 


* * * * 


HE radio industry is stepping up its 

drive for passage of the White- 
Wheeler bill (S 814) to reorganize the 
Federal Communications Commission to 
minimize the importance of the recent 
Supreme Court decision in the network 
case. In a 5-to-2 decision the Supreme 
Court last month held that the FCC was 
acting within the scope of authority dele- 
gated by the act when it prescribed cer- 
tain radio broadcasting regulations. In 
general, the regulations sustained by the 
court, and to become effective June 14th, 
require that no company may own more 
than one network and that networks may 
not prohibit in contracts with associated 
stations the use of programs of other 
networks. In addition, the regulations 
restrict the networks in the options they 
may obtain from stations for broadcast- 
ing time and the networks must limit their 
contract arrangements to two years. Sta- 
tions are given the right to reject specific 
programs. 

The majority opinion by Justice 
Frankfurter held that Congress had not 
limited FCC authority because of broad 
provisions as to “public interest.” In a 
dissenting opinion Justice Murphy con- 
tended that it was the duty of FCC to 
seek specific congressional sanction to 
cover situations where authority had not 
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been expressly granted under the act. 
Hearings on the White-Wheeler bill 
to reorganize the FCC, scheduled to open 
before the Senate Interstate Commerce 
Committee on May 25th, have been 
postponed. It will be the aim of sup- 
porters of the bill to bring about con- 
gressional rewriting of the Communica- 
tions Act not only with respect to divid- 
ing it into two 3-man commissions—one 
to regulate wire communications and the 
other wireless, with the chairman as 
executive officer—but also to spell out 
the authority specifically which Congress 
intends that FCC should exercise. If 
such spelling out can be obtained, the 
radio industry feels that much of the 
effect of the broad Supreme Court de- 
cision can be sidestepped, inasmuch as 
the court has indicated its intention to 
resolve doubts as to the extent of author- 
ity granted by Congress in favor of the 
administrative branch as against the 
legislative branch of government. 


* * * * 


HE Federal Communications Com- 

mission on May 18th released two 
reports in its Docket No. 6255, involving 
the question of its jurisdiction over 
charges collected by hotels, apartment 
houses, and clubs in the District of 
Columbia for long-distance and so-called 
“interzone” telephone calls. These re- 
ports have been submitted to the com- 
mission by Commissioners Paul A. 
Walker and Ray C. Wakefield for adop- 
tion by the commission, and each report is 
accordingly designated as “Report Pro- 
posed by Commissioners Walker and 
Wakefield for Adoption by the Commis- 
sion.” These reports are subject to ex- 
ceptions and argument by the parties in 
the same manner as proposed reports of 
the commission, and the commission’s re- 
port and order in this proceeding will 
not be issued until after the parties have 
had an opportunity to present such ex- 
ceptions and argument. 

It was found that hotels and clubs in 
the District of Columbia collect charges 
for long-distance telephone calls made by 
the use of telephones on their premises, 
which charges, termed “surcharges,” are 
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in addition to the charges for such calls 
stated in the applicable tariffs of the 
American Telephone and Telegraph 
Company and the Chesapeake & Potomac 
Telephone Company on file with the 
Federal Communications Commission, 
So far as the record in the proceeding 
showed, no apartment house in the Dis. 
trict collected such surcharges, but it was 
pointed out in the reports that the record 
does not include data concerning all 
apartment houses in the District, and 
that telephone service arrangements in 
some apartments are such that the col- 
lection of such surcharges is possible. 

The first report dealt with the jurisdic. 
tion of the Federal Communications 
Commission over surcharges collected 
for telephone calls between telephones in 
the District and telephones outside an 
area designated by the Chesapeake & 
Potomac Telephone Company as the 
“Washington metropolitan area,” all of 
which calls are interstate or foreign in 
nature. The “Washington metropolitan 
area” consists of the District of Colum- 
bia and certain adjacent territory in 
Maryland and Virginia. 


HE second report was concerned 

with surcharges collected for tele- 
phone calls between telephones in the 
District and telephones outside the Dis- 
trict but within the “Washington metro- 
politan area.” For its administrative 
purposes, the “Washington metropolitan 
area” is divided by the Chesapeake & 
Potomac Telephone Company _ into 
various “zones,” of which the District of 
Columbia is one. In many instances, an 
additional charge, termed an “interzone’ 
charge, is made by the telephone com- 
pany for a call from a telephone in one 
zone to a telephone in another zone, as, 
for example, in the case of a telephone 
call from the District to Falls Church, 
Virginia. 

In the reports it was concluded that the 
Federal Communications Commission 
has jurisdiction over surcharges col- 
lected by hotels, apartment houses, and 
clubs on telephone calls between tele- 
phones in the District of Columbia and 
telephones outside the “Washington 
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WIRE AND WIRELESS COMMUNICATION 


metropolitan area,” and on telephone 
calls between telephones within the Dis- 
trict and telephones outside the District 
but within the metropolitan area to which 
interzone charges apply, such surcharges 
being found to be for interstate or 
foreign telephone communications. 

It was also concluded that the District 
Emergency Rent Act does not bar the 
Federal Communications Commission 
from jurisdiction over the surcharges. 

The proceeding was conducted jointly 
with the District of Columbia Public 
Utilities Commission, under a standing 
cooperative arrangement between the 
Federal Communications Commission 
and state commissions. Chairman Flana- 
gan and Commissioner Hankin of the 
District commission presided with Com- 
missioners Walker and Wakefield at the 
hearings which were held in this proceed- 
ing. The District commission was 
scheduled to issue a separate report. 


* 2k * % 


Y ‘ye Federal Communicatipns Com- 


mission last month released its pro- 
posed report in Docket No. 6046, in 
which it was concluded that a substantial 
# reduction should be made in the rates for 
telegraph messages between the United 
States, on the one hand, and the countries 
of South America, Central America, and 
the West Indies on the other. The re- 
ductions proposed would mean a saving 
to the users in excess of $1,300,000 an- 
nually. 

The proposed report dealt separately 
with the rates for telegraph messages be- 
tween so-called “gateway” cities in the 
continental United States and the other 
countries of the Americas, and with the 
factor of the through rate for telegraph 
messages between those countries and the 
continental United States which is at- 
tributable to the handling of the messages 
between the United States “gateway” and 
the point of origin or destination within 
the United States. 

With respect to the rates for telegrams 
between the United States gateways and 
the other countries of the Americas, the 
Proposed report treated primarily with 
the rates of All America Cables & Radio, 
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Inc., which is by far the principal United 
States carrier handling such messages. It 
was concluded in the proposed report 
that All America’s present rates are ex- 
cessive, in view of the company’s high 
rate of earnings, and that its rates should 
be reduced on an annual basis in the 
amount of at least $1,320,000 below those 
in effect during the year 1941. 

It was also concluded in the report that 
the existing differential in land-line fac- 
tors for inter-American telegraph traffic 
be eliminated and it was suggested that a 
flat land-line factor of 4 cents be applied 
to all points in the United States beyond 
the communication gateways, in lieu of 
the existing variety of land-line factors 
which are fixed by various land-line 
zones. If the carriers are not prepared to 
adopt such a flat land-line factor at this 
time, the report provided that the present 
land-line factors be revised so that they 
will approximate charges for compar- 
able domestic messages which receive 
similar handling within the United 
States. 

It was also provided that through 
routes be established via San Francisco 
for handling telegraph traffic over exist- 
ing radiotelegraph circuits between San 
Francisco and certain South American 
points, and that charges for traffic over 
these through routes should be based on 
San Francisco rather than New York as 
a gateway, when such course will produce 
a lower charge to the public. 

Provision was also made for the ad- 
justment of the rates of RCA Communi- 
cations, Inc., and Mackay Radio & Tele- 
graph Company for direct service be- 
tween San Francisco and South America 
so that these rates shall not exceed the 
rates for corresponding direct service be- 
tween New York city and the same South 
American points. 


* * x * 


HE Bell telephone companies last 

month started asking the codpera- 

tion of long-distance telephone users to 

limit their conversations over heavily 
loaded lines to five minutes. 

The goal is to speed up telephone traffic 

over congested routes during hours when 
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demand is heaviest and calls are subject 
to delay. At such times of peak demand 
the operator will say at the start of con- 
versation, “Please limit your call to five 
minutes—others are waiting.” 

a a 


N estimated million dollar annual re- 
duction in Bell Telephone Com- 
pany of Pennsylvania rates was in pros- 
pect recently as the Pennsylvania Public 
Utility Commission debated the question 
of freezing war-time excess profits of 
utilities operating in the state or issuing 
rate reduction orders. 

The new Bell rate cut, affecting ap- 
proximately 1,155,000 subscribers, was 
virtually certain as a result of the recent 
agreement between the Federal Com- 
munications Commission and the utility, 
reducing American Telephone and Tele- 
graph rates $50,000,000 throughout the 
nation. 

Philip C. Staples, president of Penn- 
sylvania Bell, a subsidiary of AT&T, has 
been in conference with the state commis- 
sion on the new rate slash, and announce- 
ment of the new phone toll saving was 
expected in the near future as a result of 
the meetings. 


* * * * 


HE United States Supreme Court on 

May 17th ruled that a radio station 
whose operating license would be affected 
has a right to intervene in proceedings 
before the Federal Communications 
Commission to determine whether the 
facilities of another station should be in- 
creased. 

The 4-to-2 opinion, delivered by Jus- 
tice Roberts, held that the National 
Broadcasting Company, as licensee of 
radio station KOA at Denver, was en- 
titled to intervene in FCC proceedings to 
determine whether station WHDH of 
Boston should be given increased facili- 
ties. Both stations have been licensed on 
the same frequency. 

Explaining that KOA had “little or no 
channel interference from any station lo- 
cated within the United States,” Justice 
Roberts said that the commission’s order 
granting WHDH enlarged facilities 
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“deprives KOA of freedom from inter- 
ference in its night service over a large 
area lying east of the Mississippi river,” 

“To alter the rules so as to deprive 
KOA of what had been assigned to it, 
and to grant an application which would 
create interference on the channel given 
it,’ Justice Roberts added, “was in fact 
and in substance to modify KOA’s 
license. This being so (the Federal 
Communications Act) requires that it be 
made a party to the proceeding.” 

The opinion also held that station 
KOA was entitled to appeal to a Federal 
Circuit Court from a commission order 
“made without hearing.” 

Justices Frankfurter and Douglas dis- 
sented. 

* * * * 


OTAL annual savings of approxi- 
mately $410,000 to Kentucky users 
of the Southern Bell Telephone & Tele- 
graph Company’s long-distance and 


leased wire services will result from re- 
cent and impending rate reductions, the 
Kentucky Public Service Commission 


announced last month. 

Of the total amount, the commission's 
announcement said, $368,000,000 will be 
saved annually by users of interstate 
service and $42,000 by persons using the 
long-distance lines within Kentucky. 


ok * * * 


HE Federal Communications Con- 
mission recently ordered a hearing 
in the matter of fixing rates under the 
Post Roads Act of 1866, as amended, for 
United States government telegrams for 
the year beginning July 1, 1943. Under 
the Post Roads Act, the FCC annually 
fixes rates for United States government 
telegrams sent over the lines of telegraph 
carriers subject to that act. The West- 
ern Union Telegraph Company and the 
Postal Telegraph-Cable system, on May 
12th and May 13th, respectively, filed 
petitions requesting that the commission 
fix such rates at the same level as the 
rates applicable to corresponding com- 
mercial telegrams. 
The hearing will be held in the offices 
of the commission beginning on June Mth. 
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Financial News 


and 
Comment 


By OWEN ELY 


American & Foreign Power 
Company, Inc. 


(Seventh in a series of articles on 
holding companies.) 


MERICAN & Foreign Power Com- 
Avvany, controlled by Electric Bond 
and Share, was organized in 1923 to ac- 
quire that company’s investments in Pan- 
ama, Cuba, and Guatemala. With a pol- 
icy of rapid expansion, properties were 
purchased in Argentina, Brazil, Chile, 
Colombia, Costa Rica, Ecuador, Mexico, 
Venezuela. The company also entered 
the Orient, acquiring properties in 
Shanghai and in India. 

As a result of this program, the com- 
pany in 1932 had bank loans of $50,000,- 
000 and subsidiaries had short-term ma- 
turities of over $20,000,000. The com- 
pany had expected to sell securities to re- 
pay these loans, but due to market con- 
ditions was unable to do so, and it was 
further handicapped by lack of South 
American exchange. 

From 1932 on the company there- 
fore followed a policy of retrenchment, 
disposing of its minority investments and 
acquiring no additional properties. Plants 
and facilities already under control were, 
however, consolidated and improved. 
System debts were reduced as rapidly as 
possible. Since 1932 the company has re- 


e 


No. of times fixed charges earned 


Earned per sh. Ist pfd. stocks ..... 


Earned per sh. 2nd pfd. stocks 
Earned per sh. common stocks 


* Parent company charges only. 


D—Delficit. 
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Sanne $7.89 


tired its $50,000,000 bank debt, while 
subsidiaries reduced their debts by over 
$15,000,000. About $75,000,000 has been 
invested in property additions and bet- 
terments, and cash on hand has been in- 
creased by over $10,000,000. 

While the system has always been able 
to meet its fixed charges, however, divi- 
dends on the first preferred stocks have 
accumulated to the extent of about $58,- 
000,000, and on the second preferred to 
the extent of $222,000,000. 

The company has been greatly handi- 
capped by exchange rates. Gross reve- 
nues have approximately doubled since 
1929, as computed in South American 
exchange rates prevailing at the dates the 
properties were acquired, but revenues 
in terms of dollars grew only slightly in 
the 13-year period. (See accompanying 
chart.) The average value of the Brazil- 
ian cruzeiro in 1942 was only about 41 
per cent of the value of the milreis at the 
date the important Brazilian properties 
were acquired ; the Argentine peso 56 per 
cent; and the Chilean peso 25 per cent: 
While exchange rates have now improved 
slightly (Argentine currency, for techni- 
cal reasons, is strong), it is obvious that 
the company has lost heavily on the dol- 
lar value of its investments. 

It is uncertain how much of this can 
be recouped during the present war-time 


System Basis Parent Company 
1942 1941 1942 1941 
1.76 1.64 2.13* 1.60 

. $6.22 $3.89 
045 0.07 0.16 D089 
D8.16 D863 D852 D983 
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American & Foreign 
Power Company, Inc. 
Long-term debt 

Notes payable 
Preferred stocks 
Second preferred stocks 
Common stocks 


*Assigned or minimum liquidati 


recovery of the South American curren- 
cies. At the end of 1942 current assets 
included over $16,400,000 in United 
States currency and treasury bills, the 
balance of about $8,100,000 representing 
foreign currencies on deposit abroad, re- 
ceivables less reserves, etc. Current lia- 
bilities were about $10,900,000. 

Earnings in 1942 as compared with 
1941 are shown on page 761. 

The status of American & Foreign 
Power under the Holding Company Act 
has remained somewhat indefinite. The 
company’s subsidiaries, being outside the 
United States, are not directly under 
SEC jurisdiction, but the holding com- 
pany itself, as a subsidiary of Electric 


AMERICAN & FOREIGN 


Electric 

Bond & 
Outstanding Share Public 
Securities* Holdings Holdings 


ng value. 


e 


Bond and Share and a registered hold- 
ing company incorporated in Maine, is 
subject to the commission’s authority. 
Electric Bond and Share’s subsidiary, 
Ebasco Services, Inc., formerly rendered 
management services to the subsidiary 
companies of American & Foreign 
Power, but on January 31st these con- 
tracts were transferred to Ebasco Inter- 
national Corporation, a wholly owned 
subsidiary of American & Foreign 
Power. The present interest of EB&S is 
indicated above (millions of dollars). 


HE SEC recently reconvened its 
11 (b) (2) hearings against Elec- 
tric Bond and Share and its principal 


POWER COMPANY, INC. 





AS 
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EXPRESSED IN MILLIONS OF UNITED STATES DOLLARS 


GROSS OPERATING REVENUES COMPUTED AT EXCHANGE 
RATES PREVAILING AT DATE OF MAJOR ACQUISIT 


GROSS OPERATING 


REPORTED 


1936 1937 1938 1939 1940 1942 
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1940, 1941, and 1942 Exclude China 
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FINANCIAL NEWS AND COMMENT 


subsidiaries, adding to the issues already 
raised the following: 


W hether prior to Electric Bond and Share 
Company’ s ceasing to be a holding company 
with respect to American & Foreign Power 
Company, Inc., and its subsidiary companies, 
Electric Bond and Share Company and 
American & Foreign Power Company, Inc., 
should be required to take appropriate action 
to insure that the corporate structure of 
American & Foreign Power Company, Inc., 
shall not unduly or unnecessarily compli- 
cate the structure, or unfairly or inequitably 
distribute voting power among security 
holders, of its holding company system; 
whether such action should include a re- 
capitalization or reorganization of Ameri- 
can & Foreign Power Company, Inc.; and, 
if such recapitalization or reorganization is 
required, what shall constitute a fair and 
equitable recognition of the respective claims 
in and against American & Foreign Power 
Company, Inc., therein. 


Apparently due to renewed market in- 
terest in the speculative possibilities of 
American & Foreign Power securities, 
they have enjoyed a substantial advance 
as indicated in the following comparisons 
of last year’s low prices with recent 1943 
highs : 


1942 1943 % In- 
Low High crease 
Debenture 5/2030 893 
$6 first preferred...... 164 72% 348 
$7 second preferred ... 14 234 1,470 
COMMON cea aa ies ors 9/32 9 2,770 
Wattaihs cos) .a <a0es 1/32 34 10,300 


While these percentages of apprecia- 
tion seem somewhat startling, it may also 
be mentioned that in past years Ameri- 
can & Foreign Power warrants sold as 
high as 174 and the common stock at 
199}. Obviously, however, the company’s 
earnings record, together with the huge 


e 


dividend arrearages which have accumu- 
lated, indicates an eventual readjustment 
in the capitalization. If this is done under 
SEC directives, it appears likely that 
holders of the first preferred stocks will 
fare somewhat better than the junior 
stockholders, and the outlook for hold- 
ers of the common stock and warrants 
would seem somewhat dubious. 

Should Electric Bond and Share’s 
large holdings of the second preferred be 
treated less favorably than the public 
holdings, however, this would consider- 
ably improve the position of the junior 
preferred held by the public, since 83 per 
cent of that issue is in the EB&S treas- 
ury. It would probably be a waste of time 
(pending publication of SEC findings) 
to attempt to analyze the relative posi- 
tion of the various securities but, in any 
event, the company’s over-all position 
and prospects have substantially im- 
proved. Whether this improvement will 
continue during the postwar period is, of 
course, largely dependent upon continu- 
ance of the so-called “good neighbor” 
policy at Washington. Regardless of 
Washington’s attitude, South America 
appears likely to play an increasing rdéle 
in world economy, owing to its strategic 
location and important raw materials. 


¥ 


Improving Position of Associated 
Gas 


f grecey Gas & Electric is not in- 
cluded in our table of earnings 
(page 766) since that table is based on 
share earnings, and the earnings of the 
system can be stated only in the aggre- 


Twelve Months Ended 


Revenues 
Operating expenses 
Maintenance and depreciation ... 
Taxes 
Miscellaneous income 
Income deductions—subsidiaries. 
Income deductions—AGECORP 
and trustees 
Balance 


March 31 
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gate. As shown in the fourteenth report 
of the trustees, just released, consoli- 
dated income for the first quarter of 1943 
gained 26.5 per cent over the previous 
period, and for the twelve months ended 
March 31st there was a gain of 22 per 
cent. A summary of the twelve months’ 
statement, in millions of dollars is shown 
on the preceding page. 

Associated Gas has been favored, with 
regard to Federal taxes, by the provision 
of the 1942 tax law permitting consolida- 
tion of system returns. Such savings 
have been passed back to the operating 
companies and have resulted in some ex- 
cellent statements for these companies. 
Florida Power, for example, showed a 
gain in net income for the twelve months 
ended March 31st of about 10 per cent, 
and Florida Public Service a gain of 20 
per cent, while their EB&S neighbor, 
Florida Power & Light, showed a decline 
of 8 per cent. 

However, the trustees also deserve 
credit for their excellent management 
and for the reduction in the fixed charges 
of subsidiaries, which contributed sub- 
stantially to the gain in net income. Fur- 
ther refundings, realignment of proper- 
ties, and intrasystem readjustments 
promise further savings. 

However, the necessity of submitting 
all plans and programs to the SEC and/ 
or the Federal court tends to delay con- 
summation of these improvements. A 
case in point is the proposed deal with 
United Gas Improvement. Without de- 
scribing the complicated details of the 
various transactions, they may be sum- 
marized by stating that UGI planned to 
dispose of Erie Lighting to Associated 
Electric, and acquire Eastern Shore Pub- 
lic Service from GenGas, without net 
cash proceeds. The deal should apparent- 
ly benefit all parties concerned, was in 
logical conformity to § 11, had been 
thrashed out in preliminary conferences 
with the SEC staff, and was to be con- 
summated by July 31st. 

However, at the recent public hearings 
before an SEC examiner, the Delmarva 
Cooperative proposed to pay a somewhat 
higher price for Eastern Shore than 
UGI had offered, and the SEC was asked 
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to grant a 90-day postponement in order 
to permit the co-op to arrange its finan- 
cial plans for completion of the deal— 
which had apparently been hatched at the 
last minute. At this writing, the SEC has 
not indicated whether the postponement 
will be granted, but obviously the pro- 
posal is a disturbing factor in the con- 
summation of the trustees’ carefully laid 
plans. 

Without going into the ramifications 
of the program, the benefits to be ob- 
tained by Associated Electric in acquir- 
ing Erie Lighting would seem to out- 
weigh any small increase in price which 
GenGas might obtain for Eastern Shore; 
and any upsetting of the time schedule, 
and disruption of UGI’s plan for a re- 
funding program for Delaware Power & 
Light (which would acquire Eastem 
Shore), would also seem unfortunate. 


ROGRESS with the trustees’ plans to 

merge AGECO and AGECORP are 
proceeding slowly, with hearings before 
Judge Crane as special master. It is to 
be hoped that this plan can be consum- 
mated without undue delays and difficu- 
ties. The major problem is to raise suffi 
cient cash to take care of the more press- 
ing obligations of AGECORP;; in this 
connection, it seems essential to clear up 
the involved capital structure and inter- 
corporate holdings of NY PA NJ, which 
is the heart of the Associated system. 
Some progress is being made in the lat- 
ter direction. 

At the present slow rate of progress 
it will be many years before the Asso- 
ciated picture is cleared up, although the 
groundwork now being laid by the 
trustees may permit a speeding up of the 
program in later years. Unfortunately, 
the so-called J. C. F. Holding Corpora: 
tion litigation (now before the New York 
Supreme Court), which involves basic 
questions of readjustments between NY 
PA NJ and GenGas, threatens to intro- 
duce a new and serious delaying factor. 

Another disappointment for _ the 
trustees was the failure to consummate 
the sale of the South Carolina properties 
to the power authority in that state. An 
enabling act, which would have permitted 
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the sale at a satisfactory price, failed of 
passage in the legislature and the Federal 
government has thus far taken no active 
interest in pressing the matter. The 
South Carolina legislature has, however, 
voted to consider the legislation again in 
1944. 
5 


Ogden Corporation Divestment 


Program Approved 


HE Securities and Exchange Com- 
mission has approved the voluntary 
plan filed recently by Ogden Corpora- 
tio, successor in reorganization to Util- 
ities Power & Light Corporation, provid- 
ing for divestment of all interest in sub- 
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sidiaries that are holding companies or 
public utility companies. 

According to the plan, Ogden will 
proceed with the divestment of interest, 
except in the cases of the Laclede Gas 
Light Company, Interstate Power Com- 
pany, Missouri Natural Gas Company, 
Central States Power & Light Corpora- 
tion, Central States Utilities Corpora- 
tion, and Missouri Electric Power Com- 
pany, which will continue as part of the 
Ogden Corporation until they have been 
recapitalized. Only Laclede Gas Light 
and Interstate Power will be recapitalized 
as going concerns, while Central States 
Utilities, Central States Power & Light, 
and Missouri Electric Power Company 
will be liquidated and dissolved. 
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INTERIM EARNINGS REPORTS 
End of 12-month Period 3-month Period 
Period Last Prev. Inc. % Last Prev. Inc. % 
Electric-gas Holding Companies 
American Gas & Elec. Consol. ........ Mar. $1.90 $264 D28% .. Pe 
Amer. Power & Lt. (pfd.) Consol. .... Nov. 6.02 5.44 10 $3.15 $1.02 208% 
Parent Co. June 2.98 4.72, D37 43 1.23 D&5 
American Water Works Consol. ...... Mar. 132 1.16 D4 31 25° Sam 
Parent Co. Mar. a5 42 D&S DOS DO - 
Columbia G. & E. (1st pfd.) Consol. ... Mar. 11.70 7.70 52 5.34 2.60 107 
Com. & Southern (pfd.) Consol. ..... Mar. 8.01 7.97 2.68 212. a 
Elec. Bond & Sh. (pfd.) Parent Co. ... Dec. 4.26 6.92 * re oe a EC( 
Elec. Pr. & Lt. (1st pfd.) Consol. ...... Dec. 10.69 10.35 3.92 i 9 he 
Parent Co. Dec. 2.03 1.96 ae as “ M 
Eng. Pub. Service (common) Consol. Mar. 1.17 S 5 .  . gee. 
Parent Co. Mar. 09 49 a 0) ee has in 
Federal Lt. & Trac. Consol. ......... Dec. 1.51 : oe +. up an 
L. 1 Lighting €ptd:). Consol... 65... Mar. nder 
Parent Co. Mar. : ‘ : : 
Middle West Corp. Consol. .......... Dec. : j a 5 ae Feder 
Parent Co. Dec. d : oe eee The 
Nat'l. Pr. & Light Consol. ...........- Dec. ; ‘ Si rete tion We 
Parent Co. Dec. respon 
Niagara Hudson Pr. Co. Consol. ..... Mar. ; ‘ ‘ . 
Parent Co. Dec. A; : a a, nee lie pov 
North Amer. Co. Consol. ...........+ Mar. ; = is, regulat 
Parent Co. Mar. 3 ‘ = ee diftusi 
Nor. States Pwr. (Del.) (cl. a) Consol. Jan. sovern 
Ogden Corp. Parent Co.........ssse00 Dec. ; . as %. i Bes 
Pub. Serv. Corp. of N. J. Consol. ..... Mar. Y 4 A: there 1 
Std. Gas & Elec. (pr. pfd.) Consol. ... Dec. y . * a 3) of publ 
Parent Co. Dec. X Bs ie os ets as well 
United Gas Improvement Consol. ..... Mar. the po 
Parent Co. Mar 


; 46 63 7 : : 
United Lt. & Pr. (pfd.) Consol. ..... Dec. 11.44(a) 6.10(a) we vec ae emer 
2.00 1.55 9 


Parent Co. Dec. ay ae “We 
Electric-gas Operating Companies fram ¢ 
Boston Edison Mar. 
Commonwealth Edison Consol. ........ Mar. 
Conn. Lt. & Power Apr. 
Cons. Edison N. Y. Consol. ........... Mar. 
Parent Co. Mar. 
Cons. Gas of Balto. Consol. .......... Mar. 
Detroit Edison Consol. .............. Mar. 
PARTE OP TOILE. 1. inion evs wees se c Dec. 
Indianapolis P. & L. Consol. .......... Mar. 
Pacific Gas & Elec. Consol. ........... Mar. 
Public Service of Indiana ............ Mar. 
San Diego Gas & Elec. .............. Feb. 
Southern California Edison 
Gas Companies 
Amer. Lt. & Traction Consol. ......... Mar. 
Brooklyn Union Gas Mar. 
El Paso Natural Gas Consol. ......... Feb. 
Luone Star Gras Consal., <6. ssiseiscc snes Mar. 
Oklahoma Natural Gas Mar. 
Pacific Lighting Consol. ........cv00-- Mar. 
Peoples Gas Light & Coke Consol. ..... Mar. : 
Southern Natural Gas Consol. ........ Mar. 1.81 
United Gas Corp. (1st pfd.) Consol. ... Feb. 17.16 
Parent Co. Feb. 16.34 
Telephone and Telegraph Companies 
American Tel. & Tel. Consol. ........ Feb. 8.98 
Parent Co. Mar. 8.65 
General Telephone Consol. .......... Mar. 2.26 


NNVXNNYR Ae DED 
= D0 60 N00 10 00 Sv 
NBABRRSBOR 


D10 2.40 2.32 
Di2Z.? 227°. 2.54 
D10 53 48 
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D—Deficit or decrease. (a) Estimate based on report of United Light & Railways Company. 
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What Others Think 


Federal Power Administrator 
Proposed 


ECOGNIZING that “public power is 
here to stay,” Representative Ever- 

dt M. Dirksen, Republican of Illinois, 
Mm has introduced a bill in Congress to set 
up an Office of Power Administration 
mder the supervision and direction of a 
Federal Power Administrator. 

The purpose of the new administra- 
tion would be to codrdinate the far-flung 
responsibilities for planning in the pub- 
ic power field for generation and for 
regulation. Mr. Dirksen pointed out that 
diffusions of power operations in the 
government are widespread and _ said 
there is duplication, not only in the field 
of public power activities but in Congress 
as well, in handling problems relating to 
the power activities of the Federal gov- 
emment. 

“We must spell out this whole pro- 
gram of consolidation,” he said. “I am 
persuaded that we have got to consoli- 
date. We must unify these activities if 
we are going to have a harmonious and 
icflective public power policy.” 

Mr. Dirksen’s bill would consolidate 
under the Office of Power Administra- 
tion the Bonneville Power Administra- 
tion, the Tennessee Valley Authority, 
the Rural Electrification Administration, 
the Federal Power Commission, the Re- 
construction Finance Corporation activi- 
ies in so far as they relate to power 
bans, the Securities and Exchange Com- 
mission functions relating to control and 
consolidation of power activities, and 
similar functions of the Federal Works 
Agency, 

In addition, the bill would set up an 
advisory committee consisting of the 
chairmen or the administrative heads 
of every one of the agencies. This ad- 
‘isory committee would constitute the 
Federal Public Power Advisory Com- 
mittee in war time and in peace time. 


HE National Power Policy Commit- 

tee and the power division in the 
Interior Department would be abolished. 
Explaining, Mr. Dirksen said: 


I propose to bring about a transfer of 
those functions in the interests of economy, 
in the interest of efficiency, in the interest of 
a coordinated public power policy, and in 
the interest of a development in the future 
that will be codrdinated, that will have good 
substantial direction, and that will make it 
possible then for the Congress to intelligent- 
ly deal with this whole ramifying and 
complicated subject. ... 

One never realizes the diffusion of power 
operations in the government until he sets 
himself about it for a little while and de- 
termines how far they go. Nor do we have 
an adequate conception of the immensity of 
our power operations and the investment in 
public power today. We ought to make up 
our minds that public power is here to stay. 
It is like administrative law. It is here to 
stay, and it has to have some good direction. 
It has to have some codrdination when nec- 
essary. But I start from the broad premise 
that public power is here to stay. So the 
thing to do is to codrdinate these activities 
wherever possible, that we may more intelli- 
gently legislate and appropriate in this field. 


Representative Dirksen said that Con- 
gress is appropriating something in ex- 
cess of $300,000,000 a year or more on 
public power projects and that our in- 
vestment in such projects is well in ex- 
cess of $2,000,000,000. Such an invest- 
ment cannot be minimized, he added, 
“and it certainly needs the attention of 
Congress.” He said he doubted whether 
a single individual in Congress or out, or 
in any place in the government, has a 
truly comprehensive understanding of 
the nation’s power activities. Continuing, 
he said: 


We have already consolidated in some 
other fields. We-have taken the security 
agencies and put them under the Federal 
Security Agency. The Federal loan func- 
tions have been placed under the Federal 
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Loan Agency. Public works functions have 
been placed under the Federal Works 
Agency. By the same token it occurs 
to me that all power activities ought to be 
put under a single power administration for 
better direction and development. 
Supporting his contention that the 
government’s power activities were scat- 
tered throughout a large number of agen- 
cies, he said in the field of planning for 
power projects, agencies involved are the 
National Resources Planning Board, the 
War Production Board dealing with al- 
location of power supply, the Army and 
Navy Munitions Board, and the National 
Public Policy Committee. 


N the field of power generation, mar- 

keting, and distribution, agencies di- 
recting the work include the Bureau of 
Reclamation, in charge of some 28 power 
projects on 17 reclamation projects, with 
an installed capacity of 1,447,000 kilo- 
watts. The Indian Bureau also is inter- 
ested in the field of generation. Next, he 
listed Tennessee Valley Authority, with 
1,300,000 installed kilowatts, and finally 
the Federal Works Agency, controlling 
the construction of a power project on 
the Santee-Cooper in South Carolina and 
supervising the Grand River dam in 
Oklahoma and a number of projects in 
Nebraska. He added: 


Here then are two categories; namely, 
those agencies dealing with planning in the 
power field and those that deal with genera- 
tion. Next, you have those that are lending 
agencies on public power. That includes the 
Reconstruction Finance Corporation. It in- 
cludes the Defense Plant Corporation and 
the Rural Electrification Administration. 
There is a fourth category—the control 
agencies that deal with the regulation of 
power. That would include the War Pro- 
duction Board, as it relates to allocations of 
power supply. It would include the Federal 
Power Commission, which deals with rates 
and applications. It would include the Se- 
curities and Exchange Commission, which 
deals with regulation of holding companies 
and securities. 


Representative Dirksen said that if you 
go about looking for all of these power 
agencies, you will find them in four dif- 
ferent departments of government and 
in six or more differentiated agencies, 
adding: “Obviously, no legislator can 
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keep that whole complicated picture jin 
mind.” 


M* Dirksen enumerated a long list 
of legislative committees that deal 
with various phases of the subject— 
among them the Committee on Military 
Affairs, the Flood Control Committee, 
the Committee on Rivers and Harbors, 
the Committee on Interstate and Foreign 
Commerce, Committee on Agriculture, 
Committee on Banking and Currency 
(which deals with functions of the De- 
fense Plant Corporation and the Recon- 
struction Finance Corporation as lend- 
ing agencies). 

These six committees deal with the 
question of power legislation, he said, 
and in addition more are involved in 
studies of appropriations for power. 
Among these are the subcommittee on 
agricultural appropriations, the Interior 
subcommittee, the independent offices 
subcommittee, the War Department Civil 
Functions Committee, and the deficiency 
subcommittee. 

Congressman Dirksen explained the 
purpose of the bill to the members of the 
House. In answer to a question whether 
he had included anywhere in his bill coal 
and oil, as they constitute a form of pow- 
er that is increasingly tied up with the 
public interest and increasingly subject 
to Federal regulation, he said: 


I did not include them for a very good 
reason. I realized first that they are com- 
petitive, and secondly there has been a good 
deal of controversy already over regulation 
of these competing fuels whether we call 
it power, oil, coal, hydro, or something else; 
and for that reason I leave it as a sort of 
separate domain because each of them is al- 
ready being separately dealt with by different 
agencies of the government. 


EPRESENTATIVE Dirksen said that he 
had served on a special committee 

of the House on reorganization of the 
executive branch of the government sev- 
eral years ago. Declaring it was a fruitful 
and constructive experience, he said the 
studies of the committee were persuasive 
of the need for more and more reorgani- 
zation of Federal agencies in the interest 
of economy, better policy, and improved 
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“LADY, I DON’T KNOW WHAT YOU ARE TRYING TO DO TO ME, 
BUT I’M TRYING TO GET THIS CABLE INTO A MANHOLE” 


public service. Referring to public pow- 
er, he said “here is a field in which the 
reorganization technique can be applied 
in the interest of consolidation of these 
activities that should prove most salu- 


tary.” He urged that his proposal was 
worthy of the immediate consideration 
of the House committee on Interstate and 
Foreign Commerce. 


—C. A. E. 





A Gas Utility Bans the Telephone 
Run-around 


GE happened to you dozens of times. 
Of course it has. It has helped to 
make your hair gray or fall out or just 
curl up in an agonizing rage. What? 
Why, the Telephone Run-around—the 
most exasperating, impolite, inefficient, 
torturing device of modern society and 
commerce. 
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For example, suppose you want to call 
up the engineering firm of Drizzlepuss, 
Snide & Smirking to find out if they han- 
dle a certain type of Widget installation. 
Understand, you don’t know a soul in 
the Drizzlepuss, Snide & Smirking or- 
ganization (and, before you’re through, 
you won’t want to, either, unless the 
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WPB lets you have some more shells 
for your shotgun). So you tell your 
story to the cheerful young lady at the 
switchboard. 

“T’ll connect you with our Widget de- 
partment,” she says without giving you 
the slightest idea WHO can help you 
when you get there. This brings you in 
contact with the cheerful young operator 
at the Widget department. You run 
through your routine again for her bene- 
fit and she suggests that you talk to Ma- 
jor Twiddle. She condescends to con- 
nect you. Major Twiddle listens to about 
a half sentence of your story, then 
breaks in gruffly: “Why, you want to 
talk to Mr. Grumble,” and hangs up. 
Since you are on an outside line, this 
breaks your connection, and you have 
to start all over again. But at least you 
have a clue. Next time you ask hope- 
fully for Mr. Grumble. 

“Mr. Grumble?” asks the cheerful Y. 
L., as suspiciously skeptical as if you had 
asked for Benito Mussolini. “I’ll con- 
nect you with our Personnel Informa- 
tion,” she decides. Personnel Informa- 
tion wants to know what Mr. Grumble’s 
initials are and what his department is. 
You don’t know, of course. Two minutes 
pass and finally she says, “There is a 
Mr. Mutter N. Grumble in our Distribu- 
tion Plant and Outhouse Division.” By 
this time, you’re willing to take a chance 
at anything. Finally you get hold of 
Grumble and tell him your tale of woe. 


RUMBLE scoffs at the idea that he 
has anything to do with Widget 
installations. When you plead with him 
tearfully to tell you WHO DOES have 
anything to do with Widgets, he ven- 
tures a wild suggestion: “You might try 
Mr. Burpinyore Phase, our Vice Presi- 
dent in Charge of Lilly-Cups,” he says, 
not too hopefully. 

When you have finally told your story 
(a) to Mr. Phase’s secretary and (b) to 
Mr. Phase, the latter tells you the party 
you want to talk with is, without doubt, 
Major Twiddle—and if you don’t hang 
up yourself, Mr. Phase will do so, there- 
by breaking your connection for a sec- 
ond time. If you have consumed less 
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than fifteen minutes in this complete run 
around you have made the course in pa 
and are qualified for another try at thd 
game. 


worse there than other places around the 
country. But it tackled the problem sys 
tematically. Here’s the result: 

If you wish to discuss troubles, re 
pairs, orders for service, gas and mer 
chandise accounts with the Philadelphia 
Gas Works Company, call Fremont 
7140. You'll be connected with one of 
thirty individual operators sitting at in 
dividual phones. They know the answers 

Beside each operator is a small dial 
If she (or he) must consult some othe 
department it’s done on an open circuif 
so you can hear the discussion. But yo 
don’t have to repeat your story. 

If your inquiry requires investigatio 
you are told the operator will call yo 
back when the information has been ob 
tained. 

Most questions regarding bills, equip 
ment, payments of all kinds can be set 
tled on the spot. 

Reports of a gas leak, no matter hov 
light, get precedence over anything else 

Orders for repairs, turning on and off 
meters, checking on stoves or heater 
which may be using excessive gas, are 
written out in duplicate and put into op 
eration while you are talking. 

In front of the thirty operators run 
a conveyor belt, traveling 425 feet 4 
minute. Almost before you’ve hung up. 
the order is whizzing along the belt to 
ward the open order desk, where it i 
checked for correctness, the duplicatd 
filed. 

At this point, your order is held up 
for a moment while the clerk makes sure 
somebody else in the family hasn’t al 
ready called up and the work beet 
started. 

Wives often call up from home when 
believe it or not, the husband has actual- 
ly remembered to call up from the office! 
This happens 50 times a day. 

After this check-back goes the order 
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on the conveyor belt, where it’s carried 
io the work order dispatchers. 


PPROXIMATELY two minutes after you 
first called, your order is ready to 
ie dispatched to one of the 300 work- 
men in various parts of the city who 
ok after the needs of the company’s 
$00,000 customers. 
So that the supervisor may keep tabs 
on how customer calls are being handled, 
there’s a small signal cabinet near his 


desk. Red, green, and yellow lights indi- 
cate incoming calls, busy wires, idle op- 
erators. Here the supervisor may plug 
in on any busy wire and overhear the 2- 
way or 3-way conversations. 

Most of the operators have worked in 
other departments of the gas company 
and are familiar with all details of the 
business. 

To facilitate the work, different col- 
ored slips are used for different types of 
orders. 





Bureaucracy Attacked for Using War As 
Excuse for Social Reforms 


pe bureaucracy came in for some 

sharp denunciation for using the ex- 
use of war-time necessity to aid its 
mushroom growth by speakers at a re- 
cent convention of the Arkansas Utilities 
Association in Little Rock. 

George Morris, Washingtgn corre- 
spondent of a national newspaper chain, 
keynoted the feelings of the speakers with 
the statement that “it is unworthy of the 
administration to make the war an op- 
portunity for furthering social objec- 
tives.” Among the charges Morris di- 
rected against the administration and its 
bureaucratic agencies were the attempt 
to pack the Supreme Court, enforced 
racial equality as sponsored by the New 
Deal, the labor situation—particularly 
the recent coal-mining controversy, the 
‘grand scheme of subsidizing the farmer 
lor complete permanent regimentation,” 
and the “grant of blank privileges” to 
government bureaus. 

Mr. Morris continued: 

You have a Federal government in Wash- 
ington that is remote, unapproachable, and 
unresponsive to the will of the people. It 
has created so many political jobs that cen- 
tralized power has become almost invinci- 
ble. With a few exceptions, there are no 
bureaucrats in Washington who were ever 
elected to office, or who were not repudiated 
by the electorate. Under such a system you 
cannot have representative government, be- 
cause those who direct your affairs do not 
represent anyone or anything except an in- 
ordinate craving for dictatorial power. In 


this situation politicians are talking about 
Democrats and Republicans, while the coun- 
try has become a one-party government un- 
der the name of the New Deal. The states 
have become the last line of defense of de- 
mocracy against dictatorship. 
Regimentation and control of business is 
all but complete. Thousands of small busi- 
nesses have been destroyed and the people 
are stupid and blind if they fail to recognize 
the vacant stores, shops, and garages along 
the roadside as evidence of favoritism. Big 
business is being built up to be knocked 
down. It will be easier to take over a few 
big businesses than thousands of small ones. 


Of claims by government spokesmen 
that regimentation, rationing, and price 
control are here to stay, Mr. Morris said: 
“Bureaucracy has been carefully estab- 
lished by selection of subversive officials 
of whose ideology in that respect there 
can be no doubt.” 


A. Lasley, attorney for the Ar- 

e kansas Department of Public Util- 
ities, said the bureaucrats at Washington, 
frustrated in their attempted assumption 
of local power, conceived the idea of buy- 
ing with Federal funds the right to ex- 
ercise state powers and thereby secure 
the consent of the states. He continued: 
These bureaucrats began by offering the 
states bribes to surrender some of their 
powers. These bribes took the form of Fed- 
eral aid. Too many people today are listen- 
ing to the siren voice of the bureaucrats, 
whose principal desire is not aid, but to take 
over state functions and powers. It has been 
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said that he who invented Federal aid did 
more to destroy state rights than all the 
men of Grant and Sherman. 


The war has encouraged the develop- 
ment of a type of bureaucrat in Wash- 
ington who is taking advantage of the 
emergency to advance off-color economic 
theory. Indirectly referring to the fight 
of the REA to furnish a portion of the 
electricity for the aluminum works at 
Lake Catherine, Mr. Lasley said: 


You have seen men high in our national 
affairs advocate the construction of facili- 
ties that meant the expenditure of millions 
of dollars of public funds and millions of 
pounds of critical war materials when the 
same end could have been attained with 
the use of private funds and only a few 
thousand pounds of material. They would 
destroy our present American system and 
substitute a codperative system. 


, Walker, of Washington, D. C, 
president of the Council of Electric 
Operating Companies, paid tribute to the 
utility industry for the part it has taken 
in assisting the war effort. He said that 
because the industry planned ahead for 
future needs, it was prepared to give its 
services immediately wherever called up- 
on. 
Governor Adkins predicted a renewal 
of the fight for states’ rights. He pointed 
out that Republican and Democratic goy- 
ernors alike are vying with each other in 
championing the rights of states and 
added 

“This is new and wholesome, since 
centralized government and bureaucratic 
manifestations have attained proportions 
that are alarming.” 

—C. A.E. 





Economic Regimentation Seen As Ultimate Result 
Of Continued Deficit Spending 


bes United States is headed for com- 
plete regimentation of its economic 
life to avoid disastrous inflation, if ad- 
vocates of permanent deficit spending 
have their way. 

So declares Harold G. Moulton, presi- 
dent of the Brookings Institution, in a 
study on “The New Philosophy of Pub- 
lic Debt” published recently. In this 
work Mr. Moulton contrasts the tradi- 
tional view that a continually unbalanced 
budget and rapidly rising public debt 
imperil the financial stability of the na- 
tion with a new conception “that continu- 
ous deficit spending is essential to the 
economic prosperity of the nation.” 

He says the traditional view seems to 
be held by President Roosevelt, by Mar- 
riner S. Eccles, governor of the Federal 
Reserve Board, and by the Treasury. 
Advocates of the “new conception,” he 
says, are Assistant Secretary of State 
Adolf A. Berle, Jr., Alvin H. Hansen of 
the Federal Reserve Board, and the Na- 
tional Resources Planning Board. 

Advocates of the “new conception con- 
tend,” he adds, that “every cent expend- 
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ed, private and public, becomes income 
for members of our own society,” that 
“costs and income are just opposite sides 
of the same shield,” and that “an internal 
debt is so different from what we com- 
monly think of as debt that it should 
scarcely be called a debt at all.” 

They also contend, he proceeded, that 
the American economy is a mature one, 
that there are fewer outlets for private 
capital investment, and therefore the na- 
tion itself must spend to keep employ- 
ment and national income up. 


M* Moulton questions whether the 
American economy has reached 
its middle age, pointing out that in the 
middle eighties economists were saying 
the same thing and that expansion of 
popular wants rather than of territory or 
numbers may determine production. 

There are now, he declares, more po- 
tential developments of great significance 
on the industrial horizon than at the end 
of the last war, among them synthetic 
fibers and textiles, plastics, television, 
and electronics. 
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“HOW COULD MY BILL BE AS HIGH AS LAST MONTH... WHEN WE 
HAD FIVE 25-MINUTE BLACKOUTS THIS MONTH!” 


The idea that government expendi- 
tures must be expanded lest the stream of 
purchasing power be dried up, as was al- 
leged to have happened in 1937, says Mr. 
Moulton, overlooks the fact that it is ag- 
gregate national purchasing power, pri- 
vate and public, that counts. Most econo- 
mists admit, he adds, that the budget does 
not always have to be in balance; that 
there is no need to reduce the public debt 
to zero; that it is necessary only to keep 
the debt well within revenue possibilities. 
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But costs and income are not “just op- 
posite sides of the same shield,” he as- 
serted, and argues further: 

The Treasury cannot get back in 
taxes all it pays out unless it taxes at the 
rate of 100 per cent. It does not, but in- 
stead goes into debt. Not all government 
expenditures generate money income and 
therefore provide the means for liqui- 
dating their cost. Nonrevenue-producing 
public works involve continuing costs 
which must be borne by the taxpay- 
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ers. So must war-time expenditures. 


DVOCATES of the new economic phi- 
losophy, Mr. Moulton declares, con- 
tend that inflation can readily be con- 
trolled by fiscal means even though the 
debt is constantly expanding ; but this, he 
adds, is refuted by present experience, 
which indicates that direct control over 
costs and effective rationing are neces- 
sary to prevent inflation. Nothing in the 
history of public finance indicated, he 
proceeds, that any democratic govern- 
ment could be depended on to apply the 
brakes to credit expansion at the proper 
moment. 

In the domestic field, Mr. Moulton 
points out, the National Resources Plan- 
ning board has recommended extensive 
public works and comprehensive social 
security, apparently to be financed by 
deficits. In the international field, he 
cites, the Treasury has suggested an in- 
ternational currency system tied to a gold 
standard. But, he contends, monetary 
stability cannot be maintained in the ab- 
sence of fiscal stability. 

“If we are willing to apply totalitarian 
methods of control,’ Mr. Moulton con- 
cluded, “inflation might largely be held 
in check, even with a constant increase 
in the public debt. We should have to 
control wage rates and farm incomes, to 
regulate corporate earnings, to control 
investment, to ration commodities, to li- 
cense foreign trade, to supervise and per- 
haps close the security and commodity 
markets. It will be necessary to make a 
choice.” 


ENATOR Robert A. Taft of Ohio gave 
his views on deficit spending in a re- 
cent speech before the National Society 
of the Sons of the American Revolution 
in New York. His comment was made in 
connection with a criticism of the Na- 
tional Resources Planning Board, which, 
he declared, “gives lip service to private 
enterprise but the measures they propose 
would bring it to an untimely end.” 
The theory of deficit financing which 
he said the board favored would bring 
ruinous inflation, would end private en- 


terprise, and certainly, he added, failed 
really to solve the unemployment prob- 
lem during the thirties when it was tried 
out. He added: 


Our program must be to create conditions 
in which free enterprise can go ahead, 
large and small, and particularly small, 
and new industry encouraged to start. 
Most of our industries have grown 
up from little plants, constructed without 
government assistance and enlarged by initi- 
ative and ability. As soon as a reasonable 
supply of any article is available price re- 
strictions should be removed and all re- 
straints of war eliminated. I do not mean 
that war powers should not be continued 
for a reasonable time after the armistice, 
but the men in charge should seek every 
opportunity to surrender them. The danger 
is that most government bureaucrats will 
seek every opportunity to continue their own 
powers and their own jobs. 


Senator Taft advocated reorganiza- 
tion of the Securities and Exchange 
Commission to permit freer capital mar- 
kets, particularly in the smaller cities and 
the securities of smaller companies. He 
said its purpose should be merely to pre- 
vent fraud and misrepresentation in the 
sale of securities, not to direct the flow 
of capital in the United States, as the 
government thinks it should flow. Sen- 
ator Taft continued: 


As far as possible, the loaning activities 
of the government should be eliminated, ex- 
cept in cases where it is clearly shown that 
private capital is unable to do the job. I be- 
lieve we should consider government as- 
sistance or assurance to institutions engaged 
in the financing of small industry, such as- 
sistance to be given through insurance of 
credits, or perhaps as insurance against ex- 
cessive loss by those who invest in such in- 
dustry. 

The only regulation of industry which is 
desirable is that necessary to prevent mo- 
nopoly and unfair competition. I am con- 
vinced that can be done by the enforcement 
of specific laws without sending govern- 
ment controllers into every store and every 
plant to regulate profits and direct opera- 
tions. 

In short, I think we can return to a sys- 
tem of private enterprise, let the business- 
men run their businesses, and the farmers 
run their farms without the government at- 
tempting to dictate to every individual busi- 
nessman or farmer. 


_— Senator said that undoubtedly 
necessary and desirable public 
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works should be undertaken when pri- 
vate activity falls off, but he said that a 
public works program as a solution for 
major unemployment is doomed to fail- 
ure, 

He questioned whether any public 


works program will be immediately nec- 
essary after the war because he is con- 
vinced that the backlog of civilian de- 
mand will bring on at least a short period 
of business activity by private enterprise. 
—C.A.E. 





Conflicts in the Public Power Field 


S. Senator Hugh A. Butler, Re- 

e publican of Nebraska, resents bit- 

telly what he terms “gobbling up” of 

rural electrification projects in Nebraska 
by state public power districts. 

In a recent statement, Senator Butler 
charged the public power districts with 
having a “monopolistic control worse 
than any power trust” over rural electri- 
fication in Nebraska. He said it is impos- 
sible for the electric co-ops to operate in 
the state “because of the stranglehold 
that the public power districts have.” He 
added : 


Certain influential interests seem to fall 
heir to the fees with the codperation of in- 
fluence within the national REA organiza- 
tion. 

The power districts and the municipali- 
ties have been fertile fields for the bond 
houses which have specialized in buying and 
refinancing the program the main purpose 
of which is to earn themselves a fancy com- 
mission. 


The Senator told of an attempt to or- 
ganize the Midwest Electric Codperative 
Association at Cambridge, Nebraska, but 
before it could get going “it was gobbled 
up” by the McCook district. He con- 
tinued : 


The codperative made application to the 
REA for a loan and so did the McCook 
power district. The power district got 
$115,000 from the REA, we got nothing. 

Besides, the power district is retaining 
$5 membership fees we collected under the 
cooperative. The law doesn’t permit power 
districts to collect such fees so they are re- 
taining the money illegally. We are now 
trying to get that back. 


sale Butler disclosed that he plans 
an attempt to revive the codperative 
and expressed the hope it would be the 
first one in operation in Nebraska and 
that it will be the beginning of a vast co- 
op movement in the state. 

Cooperatives, he said, are the only 
sensible form of organization for rural 
electrification because they start with the 
grass roots. Consumers control them 
and no one such as a power district 
which may be far removed from the 
lines has any control. 

Only three states, the Senator said, 
have public power districts rather than 
the codperative form of rural electrifi- 
cation—Nebraska, Oregon, and Wash- 
ington. These power district states are 
making the poorest showing of all, he 
said he had been told. 





Go the question of economics stands in the way of a world in 
which electricity could endow humanity with germ-free air, mountain 
breezes the year round, mood control by lights, abundant crops 
of choicest fruits and vegetables twelve months in a year, daylight visi- 
bility on the highways at night, warmth for man’s home and workroom 
by reversed refrigeration and abundant power from the sun. All these 
things are possible right now. The only question is: ‘Are they practic- 


able?’ 


—Lewis W. CHusp, 


Director, Westinghouse Research Laboratories. 
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Committee Gives TVA Fund 
Approval 


HE Senate Appropriations Committee con- 

curred with the House on May 19th and 
recommended in the Independent Offices Ap- 
propriation Bill that the Tennessee Valley Au- 
thority be given what it wants—the right to 
use in the next fiscal year about $60,000,000 
unused this year because of War Production 
Board construction stoppages. 

The TVA asked for no new appropriation 
this year. Board Chairman David E. Lilien- 
thal stated that the unused appropriation plus 
receipts, which TVA is permitted to use as an 
operating fund, would pay TVA expenses in 
the fiscal year beginning July 1st. 

He said it would also provide a $17,000,000 
reserve to permit TVA to resume work im- 
mediately on sidetracked projects should 
WPB decide they are required to prevent a 
power shortage. 

The bill also makes available additional 
money for travel expenses for the remainder 
of the fiscal year 1943. It does not limit travel 
funds for 1944 as they were limited by the 
Senate last year. 


FPC Orders Accounting 
Adjustments 


HE Federal Power Commission on May 
24th announced its order directing the 
Idaho Power Company, with principal offices 
in Boise, Idaho, to make accounting adjust- 
ments involving the disposition of $11,603,081.- 
32, representing $2,040,448.44 in excess cost of 
acquisitions, over original cost, and $9,562,- 
632.88 in write-ups and other erroneous cahrges 
stablished by the companl in the process of re- 
classifying its accounts and determining the 
original cost of its electric plant. The order 
permits the Idaho Company to transfer for 
further study the amount of $706,165.83 from 
Account 100.5, Electric Plant Acquisition Ad- 
justments, to Account 100.6, Electric Plant in 
Process of Reclassification, and directs that the 
company submit plans for the accounting treat- 
ment of this amount within three months. 
The company’s revised original cost studies 
showed the original cost of the Idaho Power 
Company’s electric plant as of January 1, 1937, 
to be $26,579,720.93, made up of $25,824,779.37 
in Account 100.1, Electric Plant in Service, and 
$754,941.56, Construction Work in Progress. 
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The March of 
Events 


Thus the amount to be disposed of represents 
about 44 per cent in excess of the original cost 
of Idaho’s electric plant as reported by the 
company, not taking into account the amount 
of $706,165.83 in Account 100.6 and alleged 
by the company to represent cost of plant appli- 
cable to Idaho’s hydroelectric power plant at 
American Falls. 

The Idaho Power Company, a subsidiary of 
the Electric Power & Light Corporation (Elec- 
tric Bond and Share system), operates in the 
states of Idaho, Nevada, and Oregon and, in 
addition to Boise, serves at retail customers in 
Nampa, Pocatello, Twin Falls, and other Idaho 
and Oregon communities. 


NRECA Seeks to Oust Slattery 


AY attack on Administrator Harry Slattery 
of the Rural Electrification Administra- 
tion was launched in Washington last month 
by the National Rural Electric Coéperative 
Association, whose leaders, it was reported, 
planned to ask President Roosevelt to replace 
him at once. 

The association, which is made up of 540 
of the 740 codperative rural electrification 
groups that have borrowed government funds 
through the REA, was said to have presented 
its complaints to key Congressmen and gov- 
ernment officials. 

Slattery recently objected to the organiza- 
tion last January of two insurance companies 
by the NRECA. Steve C. Tate, of Georgia, 
association president, and former Congressman 
Clyde T. Ellis of Arkansas, executive man- 
ager of the association, had been seeking to 
persuade Slattery to endorse the venture of 
the association into the insurance field. 

Slattery also objected to any “line” insur- 
ance -by the codperatives, pointing out that 
the REA makes ample funds available for re- 
pair of broken or damaged electric wires. 


Would Purchase Utility 


A crour of bankers in Delaware, incorpo- 
rated on May 19th as the Delmarva Coop- 
erative, Inc., asked the Securities and Ex- 
change Commission on May 20th for permis- 
sion to make an offer for purchase of the East- 
ern Shore Public Service Company, a subsid- 
iary of the General Gas & Electric Com- 


pany. 

General Gas & Electric already has agreed 
tentatively to sell Eastern Shore to the United 
Gas Improvement Company of Philadelphia 
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under SEC stipulation that the deal be com- 
pleted by July 31st. United Gas proposed the 
purchase as a part of its integration proceed- 
ings. 

a for Delmarva Codperative asked 
the SEC examiner, Richard Townsend, to ex- 
tend the sale deadline for ninety days to give 
the Delaware group time to assemble its assets 
and place a bid. The attorneys said the Del- 
marva interests were unaware of the July 31st 
deadline until May 19th and that they incor- 
porated hastily. 


FPC Reports Tax Rise 


OTAL taxes charged to electric operations 

of the larger privately owned electric utili- 
ties in the United States in the first quar- 
ter of 1943 were reported to be $178,465,000, 
compared to $164,132,000 in the first quarter 
of 1942, an increase of 8.7 per cent, accord- 
ingto a statement issued on May 21st by the 
Federal Power Commission. 

Total dividends for the first three months 
of 1943 amounted to $95,502,000, compared 
with $97,956,000 in the corresponding period of 
1942, a decrease of 2.5 per cent, the report 
showed, while salaries and wages in the first 
quarter of this year increased .6 per cent to 
$117,213,000 from $116,569,000 in the first 
three months of 1942. 

In the Federal tax bracket, excess profits 
taxes increased 74.1 per cent to’ $53,656,000, in- 
come taxes were down 14 per cent to $51,- 
052,000, and other Federal taxes decreased 
2.5 per cent to $15,878,000, bringing the total 
Federal taxes for the first quarter to $120,- 
586,000, an increase of 13.3 per cent over the 
total of $106,427,000 in the first quarter of 1942. 
State and local taxes increased 0.3 per cent to 
$57,879,000 against $57,705,000 in the first 
three months of 1942. 


New Dam Considered 


A BARRIER almost as high as Boulder dam, 
blocking the Snake river in its deep can- 
yon 49 miles upriver from Lewiston, Idaho, was 
recently reported being contemplated by the 
United States Army Engineers as a postwar 
project to generate 1,000,000 kilowatts of elec- 
tric energy. The power plant at 726-foot-high 
Boulder dam has an ultimate capacity of 1,- 
322,300 kilowatts. 

Colonel Donald J. Leehey of Portland, Ore- 
gon, district Army Engineer, was quoted as 
saying preliminary studies “have indicated the 
desirability of a storage reservoir on the Snake 
tiver below the mouth of the Salmon. In 
line with present-day engineering technique, 
it is probable that such a reservoir would be 
created by a dam in the neighborhood of 600 
feet in height.” 

The proposed site was reported to be at 
Coon Hollow, just below the junction of the 
Snake and Salmon rivers, and was termed the 
“Nez Perce dam site” by the engineers. 
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FPC Commissioner 
Renominated 


RESIDENT Roosevelt last month renomi- 

nated Basil Manly to another 5-year term 
as a member of the Federal Power Commis- 
sion. Manly has been a member of the com- 
mission since 1933. A veteran in the govern- 
ment service, Manly has served in various ca- 
pacities since 1908. 

As an expert economist for the Bureau of 
Labor Statistics, Manly made first recom- 
mendation to Congress for abolition of the 7- 
day, 12-hour work day then in force. 


Supreme Court Bars Award 


NTERPRETING the Fifth Amendment to the 

Constitution, which bars taking private 
property for public use without just compen- 
sation, the United States Supreme Court, in a 
5-to-4 decision, said on May 17th that the 
amendment “allows the owner only the fair 
market value of his property ; it does not guar- 
antee him a return of his investment.” 

In this case the majority, through Justice 
Douglas, upset a lower court award of $1,188,- 
080 to W. V. N. Powelson, sole stockholder 
of the Southern States Power Company, for 
land condemned by the Tennessee Valley Au- 
thority on which to build its Hiwassee river 
dam in North Carolina. 

In 1936 the TVA condemned 12,000 acres 
around the dam site and fixed the value be- 
tween $95,000 and $165,000. Mr. Powelson, 
however, asserted that he and the power com- 
pany had invested $1,061,942 in acquiring 22,- 
000, of which the 12,000 were a part, and in 
laying out dam sites, surveying, legal work, 
and building transmission lines. 

Although the actual value of the land, aside 
from the investment, was only $277,821, Mr. 
Powelson claimed a $6,500,000 valuation be- 
cause, he said, the property could be welded 
into an elaborate 4-dam hydroelectric project. 
Lower courts took this potential value into ac- 
count, although lowering the award far be- 
yond the Powelson figure. 


OPA Taxi Order 


AN least thirty days’ advance notice of any 
rate increase will be required of taxicab 
owners or companies, the Office of Price Ad- 
ministration announced on May 19th. 

Taxicab operators were advised to file no- 
tice of any contemplated increases with their 
nearest OPA district office. 


FPC Postpones Rate Hearing 


HE Federal Power Commission on May 
24th announced its orders (1) postpon- 
ing to June 16th the hearing previously set for 
May 26th on a disagreement as to the rate 
proposed by the Panhandle Eastern Pipe Line 
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Company of Kansas City, Missouri, for natu- 
ral gas sold to the Ohio Fuel Gas Company, 
Columbus, Ohio, for resale pursuant to Direc- 
tive No. 1, dated July 25, 1942, issued by the 
War Production Board under its Limitation 
Order L-31; (2) consolidating for the purpose 
of hearing this proceeding with one arising 
from a disagreement as to the rate charged by 
Panhandle for natural gas sold Ohio Fuel Gas 
for resale pursuant to Directive No. 10, dated 
March 30, 1943, also issued by the WPB under 
Limitation Order L-31; and (3) setting hear- 
ing on the latter proceeding simultaneously 
with the former. The combined hearing will 
be held in Washington, D. C. 

The order provided that interested state 
commissions may participate in the hearing as 
provided in the commission’s Provisional 
Rules of Practice and Regulations under the 
Natural Gas Act. 


Supreme Court Grants Review 


TT United States Supreme Court on May 
17th agreed to review a decision which set 
aside an order of the Federal Power Commis- 
sion directing the Hope Natural Gas Com- 
pany to reduce its rates by $3,609,857 annually 
on natural gas consumed in Cleveland and 
Akron, Ohio, and in Pennsylvania. 

The Federal Power Commission, Cleveland, 
Akron, and the Pennsylvania Public Utility 
Commission sought a review of the decision 
by the fourth Federal Circuit Court, which 
also set aside findings by the commission that 
past rates collected for gas consumed in 
Cleveland were excessive. 

In the Supreme Court petition the Hope 
Company was described as a wholly owned 
subsidiary of the Standard Oil Company of 
New Jersey. The petition said the Hope Com- 
pany purchased and produced natural gas in 
West Virginia, piped it to the West Virginia- 
Ohio and West Virginia-Pennsylvania state 
lines, and there sold it to its affiliates and oth- 
ers for resale to the consumers. 


Power Restrictions Predicted 


a” Fortas, Under Secretary of the Interior, 

predicted before a House Appropriations 

subcommittee last month, during hearings on 

the department’s 1944 appropriation bill, that 

the nation faces restrictions in civilian use of 
wer, 

“T think that you are going to find that 
there are going to be various orders restricting 
civilian use of power,” Fortas said in testi- 
mony made public recently. “And civilian use 
will be cut down and down by various means. 
They will cut outdoor lighting, they will re- 
strict inside lighting, and they will take as 
much of a cut out of civilian supplies as they 
can before they shut down on industry. If 
the power situation gets worse because of 
the shortage of oil, or some other factor, you 
may find that they may start curtailing non- 
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essential industries and they will hit the war 
industries last.” 

The committee heard conflicting testimony 
as to whether there was a power shortage on 
the Pacific coast. Interior Department wit- 
nesses, including Fortas and Arthur E. Gold- 
schmidt, acting director of the power division, 
said that if there was a power shortage on the 
Pacific coast it would be due to the action 
of the War Production Board in stopping 
work on power projects. 

They said there was a demand for all of 
the power the department’s power and recla- 
mation projects could produce. 

On the other hand, J. A. Krug, program 
vice chairman of the WPB, told the com- 
mittee he did not believe there would be a 
power shortage. Krug said the WPB was 
providing 650,000 kilowatts of new power for 
1944 and on top of that, because of the re- 
serve that is being carried over in 1943, figured 
it would have at least 2,000,000 kilowatts 
available for new power loads in 1944. 

“We do not expect any shortage in 1943 
or 1944,” Krug continued. “The outlook is 
pretty close in certain areas in 1945.” 

Dr. Paul J. Raver, Bonneville Power Ad- 
ministrator, testifying before the subcommit- 
tee on May 17th, said that two great hydroelec- 
tric projects on the Columbia river were pre- 
pared to furnish power to produce 640,000,- 
000 pounds of aluminum a year. 

Raver’s testimony said Bonnevilie and 
Grand Coulee were selling about $1,000,000 
worth of power a month and that on the basis 
of contracts signed and under negoiiation 
would increase the amount to $1,750,000 
monthly a year from now. 

Raver said aluminum produced with the 
Bonneville power comprised almost one-third 
of that needed for the country’s war produc- 
tion. 

He criticized the WPB for its order stop- 
ping construction at Bonneville and Grand 
Coulee and said he hoped the board would 
permit the installation of another generator 
at Grand Coulee this year. He added two gen- 
erators should be installed. 


“Death Sentence” Held Up 


ie fate of the public utility holding 
company industry under the “death sen- 
tence” provisions of the Public Utility Hold- 
ing Company Act will not be known until late 
this year, or perhaps early 1944, in view of 
developments in the United States Supreme 
Court last month. 

The court completed arguments for its pres- 
ent term without hearing the case of the North 
American Company’s challenge of the con- 
stitutionality of an order of the Securities and 
Exchange Commission calling for a break-up 
of the North American system. It had been 
expected that the court would hear the case 
at this term. ; 

After losing a unanimous decision in the 
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circuit court of appeals in New York city 
lat January, in which the SEC’s sweeping 
break-up order was upheld, North American 
took the matter to the Supreme Court, and 
hearings before that body were scheduled for 
April 15th. At that time, however, with at- 
torneys for both the SEC and North Ameri- 
can prepared to present their cases, a series 
of disqualifications caused the case to be put 
off pending the return of Associate Justice 
Murphy, who was then ill. 

The lack of a quorum on April 15th was oc- 
casioned by the fact that Chief Justice Stone 
disqualified himself from passing on the mer- 
its of the North American argument because 
twenty years ago he acted as counsel for Sulli- 
yan & Cromwell when that law firm handled 
legal matters for North American. Sullivan 
& Cromwell is acting as the company’s coun- 
sel in the present “death sentence” argument. 

In addition, Associate Justices Douglas and 
Jackson, and possibly Associate Justice Reed, 
also reportedly felt that they were disquali- 
fed from passing on the issue since at one 


time or another in the last seven years they 
had been identified with advancing the pro- 
visions of the Public Utility Holding Com- 
pany Act, which calls for the removal of hold- 
ing companies from the nation’s utility pic- 
ture. 


New Zealand Curbs Electricity 
Use 


HE government of New Zealand recently 
announced new measures to step up war 
production by cutting the winter use of elec- 
tric power. The Supply Ministry set limita- 
tions on the use of all electricity in luxury 
or nonessential groups, banning radiators ex- 
cept in homes during the early evening hours, 
May through September, and ending exterior 
lighting except for community purposes. Store 
window lighting is also restricted. 
If these measures are not immediately en- 
forced the country faces a power shortage for 
essential industries, it was stated. 


Arizona 


Utility Purchase Considered 


URCHASE of the Arizona Géneral Utilities 
Company, which was turned down recent- 
ly by voters at Safford, was recently reported 
being considered by the town of Thatcher. 
Purchase price of the company, which serves 
electricity to that district, has been tentatively 
set at $455,000. 
An issue of revenue bonds would be re- 
quested to finance the proposal. 


Hearing Continued 


Bn state corporation commission has con- 
tinued until July 10th the hearing on the 
application of the California Electric Power 
Company for exclusive operating rights out- 
side of Yuma, it was disclosed recently. 

The commission held a hearing on the appli- 
cation last month at Yuma. The Arizona Edi- 
son Company, which operates at Yuma, pro- 
tested California Electric’s request. 


Arkansas 


Invasion of State Rights Denied 


jue Olds, chairman of the Federal Power 
Commission, told the Senate Appropria- 
tions Committee in testimony made public re- 
cently that the commission was “entirely with- 
in its authority” in investigating electric rates 
at the Lake Catherine aluminum plant. 

Olds said a letter from P. A. Lasley, spe- 
cial counsel for the Arkansas Department of 
Public Utilities, to Senator Bridges, Repub- 
lican of New Hampshire, ‘ ‘may have influ- 
enced” certain state regulatory commissions in- 
to believing the Arkansas case was an in- 
fringement on the Arkansas department’s ju- 
risdiction. 

The hearing was on April 7th. A contro- 
versy developed between Olds and Bridges 
over what sort of relations the FPC has with 
state utility commissions. Bridges inserted in 


the record the letter from Lasley, who 
charged that the commission is infringing on 
states’ rights in the Lake Catherine case, still 
pending. 

Regarding the jurisdiction in the Lake Cath- 
erine case, Olds said, “practically the entire 
supply” of power bought by the aluminum 
plant comes from outside Arkansas, and that 
he thought “no one questions the intent of Con- 
gress to place jurisdiction over interstate lines 
in the hands of the Federal Power Commis- 
sion.” 

He said the percentages of the twenty-four 
months’ power supply for the plant are: from 
Oklahoma, 55 per cent; Texas, 22 per cent; 
Louisiana, Mississippi, Nebraska, and Kansas, 
15 per cent; and only 8 per cent from Arkan- 
sas. He added that “actually down through 
December the Arkansas companies, those sub- 
ject to the jurisdiction of the Arkansas com- 
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mission, were only contributing 1.6 per cent.” 
The rates under investigation are those 


charged by the Southwest power pool, com- 
posed of 10 private companies. 


California 


Customers Read Own Meters 


| ppecien a trial proved 99 per cent of its 
customers honest, the San Diego Gas & 
Electric Company has extended to 2,300 more 
patrons the right to read their own meters and 
make out their own bills. 

Hard hit by a war-caused shortage of meter 
readers, the company inaugurated self-billing 
experimentally in the Julian area, 60 miles east 
of San Diego. 

W. D. Chambers, company auditor, said the 
system now would be installed in 10 other 
zones, 


City Utility Commissioner 
Named 


| begs J. Cosgrove, widely known San Fran- 
cisco attorney and grand president of the 
Native Sons of the Golden West, last month 
was appointed to the city public utilities com- 
mission, succeeding the late Lewis F. Byington. 

At the time of his death Mr. Byington was 
chairman of the commission and his term of 
office continues until 1945. 


The 42-year-old Cosgrove, one of the young- 
est men ever named to a city commission by 
Mayor Rossi, was born in San Francisco of 
pioneer stock. He received his law degree 
from the institution now known as the Uni- 
versity of San Francisco and began practicing 
in 1926. 


Company Files Appeal 


TT; California Oregon Power Company 
last month filed an appeal with the U. S. 
Circuit Court of Appeals at San Francisco 
from an order of the Federal Power Com- 
mission of March 4th. 

The Federal Power Commission ordered the 
utility to write off $636,237 which it had paid 
to Byllesby Engineering & Management Cor- 
poration on the basis that the Byllesby Corpo- 
ration was under the same control as Cali- 
fornia Oregon Power Company; namely, 
Standard Gas & Electric. It also ordered the 
utility to write off $828,684 on the acquisition 
of other properties. 

The California Oregon Power requested 
further hearings in the matters with the FPC 
but was denied. 


District of Columbia 


Rate Petition Filed 


PETITION filed on May 22nd with the Dis- 

trict of Columbia Public Utilities Com- 
mission by several Federal agencies for re- 
consideration of the recent order for a power 
rate reduction in the District of $311,784 is 
regarded as a prelude to a court test. 

Under District law, a petition for recon- 
sideration is a necessary first step to a court 
appeal if the parties fail to achieve their ob- 
jectives on reconsideration by the commission. 

The petition was filed for the Treasury 
Procurement Division, the OPA, Economic 
Stabilization Director James F. Byrnes, and 
the Federal Works Agency, which were among 
intervening Federal agencies in the case be- 
fore the commission. They maintained the 
rate reduction should have been no less than 
$2,000,000. 

James H. Flanagan, chairman of the com- 
mission, promised prompt action would be 
taken on the new petition. In view of the posi- 
tions taken in the past proceedings by the ma- 
jority commission members, a denial of the 
claims of the intervenors was said to be an- 
ticipated. 
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Attorney for the Federal agencies charged 
the commission had erred in 44 instances in its 
findings and order, insisting that the commis- 
sion had failed to fix “just and reasonable 
rates” and had failed to comply with the presi- 
dential executive order to reject rate increases 
and to effect rate reductions “to keep down the 
cost of living.” 


Transit Job Hearing Postponed 


HE hearing scheduled for May 18th on 

charges of discrimination brought against 
the Capital Transit Company was postponed 
until June 2nd before the Committee on Fair 
Employment Practices. 

Meanwhile the right of the President's 
committee to hold the transit company hear- 
ing was challenged by Area WMC Director 
R. B. Deschner, but the matter of jurisdiction 
was not commented upon by national authori- 
ties. Deschner had maintained that the com- 
mittee was a “fact-finding” and recommend- 
ing agency and that its functions already had 
been performed. He said the matter should 
= be decided upon by the local WMC of- 

ce. 
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War Manpower Commissioner McNutt 
subsequently declared the Capital Transit 
Company e is under jurisdiction of the 
Fair Employment Practices Committee, and 
not under Mr. Deschner. Declaring Mr. 
Deschner was wrong in any claims of au- 
thority at the present time, Mr. McNutt told 


a press conference on May 24th that he had 
written a letter to the area director making it 
clear that the case is in the hands of the 


Monsignor Francis J. Haas of Catholic Uni- 
versity was recently appointed chairman of 
the FEPC. 


Illinois 


Upbraids “Laggard” Action 


Cre proposed traction unification and 
related problems went into a new phase 
recently when Judge Michael L. Igoe of the 
Federal District Court, upbraiding the city for 
its laggard unification efforts, threatened to 
take action toward separate reorganization of 
the surface and elevated lines. 

Relating that the lines had been in receiver- 
ship for many years, the judge asserted that, 
regardless of unification, the receiverships must 
not be prolonged either by litigation or by dis- 
putes among the public bodies which have au- 


thority over utilities (the city and the Illinois 
Commerce Commission). 

He then said that surface line receivership 
proceedings involving sales of property in fore- 
closure must be ended at once. 

“Unless satisfactory progress is made,” 
Judge Igoe added, “there will be no more par- 
tial distributions of the property on which liens 
have been established, either as bond interest 
or otherwise. The administrative acts of the 
court will have in view the end of this litiga- 
tion at an early date.” 

He indicated that, lacking any other solu- 
tion, he would consider bankruptcy. 


Indiana 


Advertising of Bids Not 
Required 
A 1943 law requiring cities to advertise for 


bids on purchases of supplies and mate- 
rials of more than $500 does not apply to mu- 


nicipally owned utilities, Attorney General 
James A. Emmert ruled last month, 

Mr. Emmert said in an opinion to Otto K. 
Jensen, chief examiner of the state board of 
accounts, that the law does not apply to mu- 
nicipally owned utilities because their operat- 
ing funds are not raised by general taxation. 


Kentucky 


REA Co-ops Granted Tax 
Refunds 


A REGULATION setting up procedure for Ken- 
tucky’s 26 rural electric codperatives to 
obtain refunds of the state’s 5-cents-a-gallon 
gasoline tax paid by them on gasoline used in 
their motor vehicles was announced by State 
Revenue Commissioner Ward J. Oates last 
month. 

Oates said a section of the Kentucky statutes 
exempted the codperatives from payment of 
the gasoline excise tax and certain other state 
taxes, providing that each co-op pay a $10 
annual fee in lieu of these taxes. 

Claims for refunds are to be filed at the 
end of each calendar quarter, on January Ist, 
April 1st, July 1st, and October Ist, the regu- 
lation said. 

The revenue commissioner said no codpera- 
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tives had applied for refunds of the gasoline 
tax, co-op officials apparently being unaware of 
the exemptions provided by law. As a result, 
he added, he was unable to estimate how much 
money would be involved yearly in refunds. 


Utilities Swap Plants 


-_ exchange of utility properties between 
the Kentucky Utilities Company and the 
Tri-City Electric Company has been perfected 
whereby Tri-City obtains the plants at Frank- 
lin, Auburn, Woodburn, and Rich Pond and 
transmission lines from Bowling Green to 
Franklin and from Woodburn to Auburn, it 
was announced at Franklin last month. 

The Kentucky Utilities Company, through 
the exchange, will acquire the plants at Irvine, 
Ravenna, Beattyville, Bloomfield, Taylorsville, 
New Haven, Boston, Lebanon Junction, and 
Hustonville, it was reported. 
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Louisiana 


Gas Rates Cut 


AX gas rates in the city of Houma, includ- 
ing residential, commercial, and industrial, 
will be reduced 10 per cent, effective on the 
June consumption, according to an amendment 
to the city’s gas ordinance adopted at a meet- 
ing of Mayor Elward Wright and the city 
council last month. 

The amendment was adopted following a 
recommendation by the city gas committee, 
which pointed out that this reduction on the 


basis of one year’s consumption will mean a 
saving to the gas consumers of Houma of 
approximately $8,000 per year. 

It was further pointed out that an addi- 
tional 10 per cent discount, as usual, will be 
granted on all bills paid within ten days. 

he new residential rates were announced 
as follows: first 5,000 cubic feet, 65 cents per 
thousand cubic feet ; next 5,000 cubic feet, 60 
cents per thousand cubic feet ; next 1,000 cubic 
feet, 55 cents per thousand cubic feet ; all over, 
50 cents per thousand cubic feet. 


M ichigan 


Revision Kills Profit 


—— its financial statement for March, 
after criticism of its auditing methods by 
Auditor-General George Engel, the Detroit 
Street Railway showed a loss of $132,000 in- 
stead of a profit of $9,000, it was disclosed on 
May 18th. 

The revision was made to the weekly meeting 
of the board of street railway commissioners. 
With the revision, the DSR showed an oper- 
ating loss of $192,000 for the first quarter of 
1943, Samuel T. Gilbert, president of the com- 
mission, pointed out. 

Charles J. Faber, general auditor for the 
DSR, told the commission that retroactive 
salary and wage adjustments had been pro- 
rated over March, April, May, and June, in- 
stead of being absorbed in March, on orders of 
Fred A. Nolan, former general manager. 


Engel _* ‘strenuously objected to this proce- 
dure,” Faber said, charging that “this pro- 
cedure did not truly reflect the operations of 
the DSR for the nine months’ period ending 
in March.” 

Faber said that the retroactive payrolls pro- 
rated were $249,000, less a retroactive payroll 
reserve of $57,000. Faber admitted that the 
prorating had been “done without the knowl- 
edge and consent of the street railway com- 
missioners.” 

Gilbert insisted that the revision be made, 
absorbing the payroll boosts in March, under 
the principle that “there’s no use issuing month- 
ly financial statements unless they reflect the 
true financial position of the DSR for that 
month.” 

As a result of the revision, the DSR’s earn- 
ings for the 9-month period shrunk from $326,- 
000 to $185,000, Faber said. 


Mississippi 


Tax Ruling Given 


ULING that excess profit is excess income, 

Chancellor V. J. Stricker in Hinds Coun- 
ty Chancery Court last month held it subject to 
state income taxes. 

Chancellor Stricker denied the contention of 
the Tristate Transit Company that the excess 
profit tax paid the Federal government should 
be deducted from state income taxes. The 
amount involved in the case was $5,406, but 


would have meant a refund of around $1,000,- 
000 by the state tax commission had the deci- 
sion been in favor of the bus line. 

Assistant Attorney General W. D. Conn, Jr., 
filed a demurrer to the Tristate Transit bill, 
which was sustained by the chancellor in an 
opinion holding the company liable to the state. 

“Profit being income, and excess profit ex- 
cess income, the tax on the latter is on in- 
come and is necessarily an income tax,” Chan- 
cellor Stricker held. 


ee 
Nebraska 


Power District Bills 


TS state legislature cleaned up its work 
on one power bill, LB 286, on May 14th, 
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and advanced LB 261, Omaha Metropolitan 

Utilities District pension bill, to select file. 
Principal debate on 286 was on the amend- 

ment offered by Senator Crosby which pro- 
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vides that the public power districts shall ap- 
point their auditors subject to the approval of 
the state auditor. Under the amendment of 
Senator Craven, previously adopted, the state 
auditor was to employ and assign public ac- 
countants to the districts. It was Crosby’s 
contention that with 30 districts in the state it 
would give the state auditor too much patron- 
age. 

Senator Craven objected but Crosby was 
sustained by a vote of 17 to 2. 

An amendment by Senator Peterson was 
adopted providing that any power district or- 
ganized under the act which is engaged in the 
generation and transmission of electrical en- 
ergy is required to sell at wholesale directly 
to any municipality or political subdivision 
when it makes application provided that it 
has the amount of energy requested. 

Senator Peterson explained this was to take 
care of a situation in Lincoln. He said that 
the city of Lincoln is supplying power to the 
air base and that it has to buy power from 
Consumers District, which buys it from the 
hydros. “I do not believe that any municipality 
should have to pay a profit. to a middleman,” 
he declared. 

Also adopted was an amendment by Sen- 
ator Crosby providing that none of the three 
hydro districts in Nebraska could merge with 
each other and preventing Consumers from 
merging with any of the hydros, The Crosby 
amendment does not include REA districts. 

Senator Craven offered an amendment re- 
quested by the REA but which failed to carry. 
It provided that instead of having a separate 
audit these districts could submit to the state 


auditor an audit made by the Federal Power 
Commission. 


Heads State REA Units 


y the terms of an order recently issued by 

Harry Slattery, national head of the Ru- 
ral Electrification Administration, the 29 dis- 
tricts operating in Nebraska have been placed 
under one head, with William Saltmarsh em- 
powered by Slattery to direct the entire super- 
vision of all of their activities. 

All contacts or meetings with REA borrow- 
ers, prospective borrowers, public officials, or 
any person concerning any REA activities in 
the state shall be conducted by Saltmarsh or 
under his instructions. All letters received re- 
lating to these activities by the districts shall 
be forwarded first to him for “appropriate 
disposition.” In addition, Saltmarsh is au- 
thorized to prescribe all procedures that he may 
deem necessary to effectuate the intent of or 
to enforce the order. 

Mr. Saltmarsh’s headquarters are in St. 
Louis. For several years he has been field man 
in Nebraska for the REA, largely dealing with 
personnel. 

C. A. Sorensen, attorney for most of the dis- 
trict, said that his appointment was the result 
of complaints made by districts because of the 
number of men from the national administra- 
tion who were doing field work, one from the 
finance department, another from the auditing 
department, and another handling extensions. 
These powers will be centered in Mr. Salt- 
marsh, who will clear these matters through 
the St. Louis office. 


New Jersey 


Utility Loses NLRB Case 


T= Public Service Electric & Gas Com- 
pany of New Jersey was ordered on May 
24th by the National Labor Relations Board to 
reinstate twenty employees of the company’s 


Englewood, New Jersey, division who had 
been discharged because of union activities. 


The company was also ordered by the NLRB 
to desist from “discouraging membership in 
the International Brotherhood of Electrical 
Workers, American Federation of Labor affil- 
iate, or any other labor organization,” and to 
cease “restraining or coercing its employees in 
the exercise of their right to self-organization, 
to form, join, or assist labor organizations.” 


New York 


War Regulations Costly 


D IMOUTS, practice blackouts, and other war- 
time regulations cost the Consolidated 
Edison Company an estimated $6,900,000 in 
revenues in 1942, Ralph H. Tapscott, president, 
told stockholders of the country’s largest sin- 
gle operating electric and gas utility at their 
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annual meeting recently. He estimated these 
factors might cost as much as $10,000,000 this 
year. 

The company lost approximately 3,300 com- 
mercial and small industrial consumers as a 
result of the war, he said, but about 1,500 new 
establishments of the same general character 
opened for business. 
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North Carolina 


Firm Buys Utility’s Holdings 


To Duke Power Company, with main 
headquarters in Charlotte, recently pur- 
chased the entire property holdings and fran- 
chises of the Durham Public Service Com- 
pany, and will retain the entire personnel con- 
nected with the Durham concern, it was an- 


nounced from the latter city and confirmed 
by Duke Power Company officials. The Dur- 
ham Public Service Company had been oper- 
ating since 1901. 

The transaction became known when Duke 
Power Company officials made formal applica- 
tion for 30-year electric and transportatior 
franchises. 


Pe 
Ohio 


City Seeks Lower Rate 


HE Cleveland law department last month 

requested the Federal Power Commission 
to order an annual reduction of about $1,732,- 
000 in the rates which the Panhandle Eastern 
Pipe Line Company proposes to charge the 
East Ohio Gas Company. 

A pipe connection from the Panhandle gate 
near Maumee, Ohio, to the East Ohio lines 
in Summit county is being constructed, and 
East Ohio expects to start getting the new 
supply of Texas gas late this summer. 

In an intervenor motion mailed to the Fed- 
eral Power Commission, Law Director Thom- 
as A. Burke, Jr., and his assistant in charge 
of utility matters, Spencer W. Reeder, asked 
the commission to fix a rate of 19.82 cents 
per thousand cubic feet for firm gas and 11.424 
cents per thousand cubic feet for dump gas. 
The rate which Panhandle proposes to charge 
East Ohio, the city contended, is 27.75 cents 
for firm gas and 16 cents for dump gas. 


“In my opinion this is the most important 
single step in gas rate litigation which the 
city of Cleveland has taken since the filing of 
our complaint with the Federal Power Com- 
mission against the Hope Natural Gas Com- 
pany in 1938,” Reeder said. 

“The initial rate which Panhandle proposes 
to charge to East Ohio for gas to be sold in 
Cleveland and elsewhere is excessive, unjust, 
unreasonable, unlawful, and contrary to the 
Natural Gas Act. It should be reduced by 
approximately $1,732,000 a year. Such a re- 
duction would effect a saving to Cleveland 
consumers of approximately $750,000 a year.” 

Reeder said the rate which Panhandle pro- 
posed to charge East Ohio was the same one 
which the Federal Power Commission recently 
held unreasonable in the case of the City of 
Detroit v. Panhandle Eastern Pipe Line Com- 
pany. 

The rate the city of Cleveland contends 
is just is the one which the commission fixed 
for city gate sales at Detroit. 


y 
Oklahoma 


Dam Control Sought 


Ene Kerr named a new board of di- 
rectors of the Grand River Dam Au- 
thority last month with the avowed purpose of 
having the control of the authority returned 
to the state by Federal authorities when it is 
consistent with the war effort. 

The Grand River dam power project was 
taken over by the Federal government late in 
1941 under emergency war powers by procla- 
mation of President Roosevelt. Federal au- 
thorities stepped in after a squabble with Leon 


C. Phillips, former governor, who named a 
new board in 1941 and sought to have James 
A. Rinehart, El Reno, state senator, named 
manager of the dam. 

Governor Kerr continued Earl Ward, Pryor, 
abstractor, on the board and named four other 
members as follows: James R. Ray, Vinita, 
rancher; Fred M. Hartley, Grove, banker and 
cattleman; Perry Porter, Miami, attorney; and 
Hugh Marsh, Muskogee, theater owner. 

Kerr said the four members replaced had 
— him that their resignations were avail- 
able. 


Oregon 


utilities commissioner, succeeding Ormond R. 
Bean. The office carries a salary of $7,500 per 
year, and is the most important that comes 
under the appointment of the governor. Mr. 
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Commissioner Appointed 


Crs Snell recently appointed George 
H. Flagg for the post of state public 
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Flagg had long been chief deputy secretary of 


state. 
Mr. Bean, who retired from office June Ist, 


last month publicly declared his appreciation 
of the fine codperation given him by the em- 
ployees of the utilities department. 


Pennsylvania 


New Rules Drafted 


HE state public utility commission has pro- 
visionally adopted new rules of practice to 
be observed by attorneys and others appearing 
before it, Chairman John Siggins, Jr., an- 
nounced last month. Comments and suggestions 
were to be submitted to the commission by May 


24th, and a public hearing will be held on them 
June 10th at the commission’s office at Har- 
risburg. Copies of the rules were distributed to 
lawyers, bar associations, and utilities for 
comment. Certain practices now informally 
permitted have been included in the proposed 
rules and existing rules have been modified 
and simplified. 


Tennessee 


Postwar Planning Group Named 


| perme sig of a public utilities and commu- 
nication committee, as another conference 
group of the Nashville Chamber of Commerce 


Postwar Planning Committee, was  an- 
nounced recently. 

T. Barton Baird, state manager of the 
Southern Bell Telephone & Telegraph Com- 


pany, was named as chairman of the group. 


Texas 


Inquiry Group Continued 


ONTINUATION of a committee to investigate 
river authorities was approved in the 
state house last month. 


Representative Charles Young of Kyle 


sought by resolution to require the committee 
investigating the Lower Colorado River Au- 
thority and Guadalupe-Blanco River Authority 
to terminate its inquiry next November and to 
mail a report to house members by Decem- 
ber 15th. 


Z 
Washington 


City Must Pay Taxes 


| gathers there was nothing in the agreement 
stipulating otherwise, the city of Salem 
will be required to pay taxes payable in 1936 
and levied in 1935 on the property of the city 
water system, the state supreme court ruled 
on May 12th. 

The city, in attempting to evade payment 
of this tax, amounting to approximately $27,- 


000, had argued that the former owners, the 
Peoples Water & Gas Company, should pay as 
it owned the property in 1935, when assessment 
was made. The city took over the property on 
August 1, 1935. 

Judge James W. Crawford, in circuit court 
for Marion county, had held the taxes repre- 
sented a lien against the property for which, 
in the absence of any other agreement, the 
present owner—the city—was responsible. 


Wisconsin 


Rural Rate Cut Extended 


TEMPORARY rate cut to rural customers of 

‘4 the Wisconsin Public Service Corpora- 

tion was extended on May 12th for a year by 
the state public service commission. 

The corporation supplies electric and gas 

service in northeastern and north central Wis- 
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consin, including Oshkosh and Green Bay, and 
the entire Wisconsin river valley from Stevens 
Point northward. 

The rate cut will save customers approxi- 
mately $47,000, the state public service com- 
mission estimated. Its extension was author- 
ized because of “the uncertainty of present 
eccnomic conditions.” 
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The Latest 
Utility Rulings 


Wholesale Rate Concessions to Cooperatives 
Not Unduly Discriminatory 


_— by an electric distribut- 
ing company against reduced rates 
to rural cooperative associations for 
wholesale electric energy supplied by a 
power company was dismissed by the 
Colorado commission. As long as the co- 
Operatives conduct their operations in 
conformity with the spirit and intent of 
the law, namely, the bringing of electrical 
energy to farms and rural areas not then 
receiving electrical service, the commis- 
sion believed special classification is 
justified. It was said in part: 


We believe that special classification of 
REA projects in this state by utilities sell- 
ing current wholesale is justified and is a 
reasonable discrimination and not an un- 
lawful preference to said codperatives, and 
would not be in contravention of our state 
statutes. Irrespective of the question of dif- 
ferences in the character of the service 
rendered, it is our opinion that such separate 
classifications may be justified on the 
grounds of ability of customers to pay, ad- 
vantages to the public, and the right of utili- 
ties to meet, by low rates if necessary, the 
threat of new competitive generating plants. 
Rates offered under said schedules may not. 
however, impose any burden upon other cus- 
tomers of the utility, and must not be un- 
duly discriminatory or unreasonably pref- 
erential to the codperatives. 


e 


Although deciding the case on this 
ground, the commission ruled on a con- 
tention that REA projects are a depart- 
ment of the government and that giving 
the government preferential rates does 
not violate prescribed rules requiring 
equality of treatment. The commission 
pointed out that the government does 
not own the capital stocks of these co- 
Operatives. After loans advanced by the 
government are repaid the ownership of 
the physical assets will belong to their 
membership. Instrumentalities of gov- 
ernment, like national and Federal re- 
serve banks, are not departments of the 
government, but private corporations in 
which the government is interested, it 
was said, and the commission believed 
that REA projects come under the defi- 
nition “instrumentalities of government” 
rather than “department of govern- 
ment.” 

This being true, the commission 
continued, the doctrine of preferential 
rates to the government not being dis- 
criminatory to its competitors does not 
apply. Highland Utilities Co. v. West- 
ern Colorado Power Co. (Case No. 4891, 
Decision No. 20832). 


Rural Cooperative Is Subject to 
Commission Jurisdiction 


COMPLAINT by the operator of an 
Ao plant against operation of a 
rural electric coOperative association was 
dismissed by the Colorado commission 
on the ground that the association was 
not operating in competition with or to 
the detriment of the complainant. The 
commission held, however, that the asso- 
ciation was a public utility subject to its 
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jurisdiction and should apply for author- 
ity to conduct its business as presently 
operated. 

The complainant had received a cer- 
tificate authorizing service within a town 
but had been denied authority to operate 
beyond corporate limits, although it had 
continued to serve a few customers in 
the outside territory. The association was 
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also furnishing service to a few custom- 
ers in the outside territory. The commis- 
sion concluded that the complainant, by 
accepting the benefits of the order grant- 
ing the right to operate in the town, was 
stopped from maintaining that the part 
of the order denying the right ot serve 
beyond corporate limits was invalid. The 
order, it was said, was not separable. 
The Colorado statute defining the 
term “public utility” includes, among 
others, electrical corporations. It specif- 
ically exempts irrigation systems. The 
commission, pointing out that irrigation 
systems are specifically exempted while 
cooperative associations are not, said 
that if it had been the intention to exempt 
cooperatives the legislature would have 
included them in their exemption. The 
commission, after reviewing decisions 
on the status of rural electric codper- 
atives, said in part: 
In the instant case, it would appear that 
there has been a dedication of the property 
of respondent to a public use. The fact that 


it proposes to and does serve any and all 
persons that may feasibly be*served, except 


those already receiving current from cen- 
tral station service, who are willing to pay 
a $5 membership fee, including towns, school 
districts, and in fact all classes of service, 
takes us back to the theory promulgated by 
our own supreme court in the Davis Case 
[Davis v. People ex rel. Public Utilities 
Commission, 79 Colo 642, PUR1926E 635, 
247 Pac 801] that the service is to “so con- 
siderable a fraction of the public that it is 
the public in the same sense in which any 
other may be called so.” 

In determining this issue, we may not as 
an administrative body be concerned with 
personal views as to the wisdom or other- 
wise of any law, whether state or Federal, 
nor in any way attempt to invade the prov- 
ince of the legislative branch of our state 
government. We conceive our duty merely 
to apply the law as we understand it to the 
facts that develop upon the record, and this 
leads to the conclusion that respondent is a 
public utility and subject to the jurisdiction 
of the commission. It is true that, so far as 
the regulation of rates is concerned, a non- 
profit codperative would not need any regu- 
lation. However, the question of rates is 
not the only one involved. 


Nightingale v. San Miguel Power Asso- 
ciation, Inc. (Case No. 4809, Decision 
No. 20831). 


& 


Reduction Ordered in Token Fares 


Re: Minnesota commission held that 
present rates of fare, namely, a cash 
fare of 10 cents and six tokens for 50 
cents, were excessive, unfair, and un- 
reasonable, and that a cash fare of 10 
cents and six tokens for 45 cents were 
adequate, fair, and reasonable. A return 
of 6 per cent was approved. 

No separate allowance for going con- 
cern value was made. That item, said the 
commission, was taken into account in 
making a valuation as a part of the in- 
tegrated system of the company doing 
business and earning money. As a basis 
for finding the rate base the commission 
determined reproduction value and origi- 
nal cost of the property and adopted a 
rate base between these figures. 

_ It was noted that there had been a loss 
in service demands and a consequent de- 
crease in the use of the company’s prop- 
erties, owing largely to the increase in 


787 


the number and use of privately owned 
automobiles. This, it was said, was a fac- 
tor properly taken into account in de- 
termining whether reproduction new 
values should have preference over the 
original cost of the property in determin- 
ing the rate base. 

Accrued depreciation claimed by the 
company was determined by the observa- 
tion method. The commission, however, 
quoted with approval from the decision 
in Lindheimer v. Illinois Bell Teleph. 
Co. (1934) 292 US 151, 78 L ed 1182, 
3 PUR(NS) 337, 54 S Ct 658, where it 
was said that, broadly speaking, depreci- 
ation is the loss, not restored by current 
maintenance, which is due to all the fac- 
tors causing the ultimate retirement of 
the property, these factors embracing 
wear and tear, decay, inadequacy, and 
obsolescence. The quotation from that 
case also referred to the fact that there 
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must be a relation between the amount in 
the depreciation reserve and the amount 
of actual depreciation which has accrued. 

The commission determined the com- 
posite average depreciation rate, which 
it found not to be excessive, and said that 
the net increase in the depreciation re- 
serve balance was not in excess of the 
amount required to offset the accumu- 
lated loss in service life of the property. 
The commission concluded that taking 
into account the age of the properties, 
together with all the evidence relating to 
actual accrued depreciation, a deduction 


& 


of 30 per cent for this item was proper, 

An objection to the appearance of the 
attorney general in the case on the 
ground that the statute does not provide 
for intervention by the state was re- 
jected. 

The commission held that the at- 
torney general represents the public, and 
the public, as such, is interested in the 
proper outcome of the case. Re Minne- 
apolis Street Railway Co. (File No. 
A-5972). Similar rulings were made in 
Re St. Paul City Railway Co. (File No, 
A-5971). 


Rates for Domestic Use of Gas at Fort 
Must Equal City Rates 


JUDGMENT in favor of a gas com- 

pany against the United States for 
the difference between a contract rate 
and a lower rate based on a standard es- 
tablished by a city council for the same 
kind of service was reversed by the cir- 
cuit court of appeals and the cause re- 
manded for further proceedings. Domes- 
tic use of service in residences on the 
military reservation was held to be simi- 
lar to service furnished in a city where 
a council had authority to increase or de- 
crease rates. 

A contract governing service to the 
fort provided that if the city council of 
Laredo, Texas, should authorize rates 
higher or lower than those stipulated in 
the contract for “like conditions of serv- 
ice,” rates to the fort should follow the 
standard fixed by the city council. The 
gas company contended that service to 
the fort was not supplied under like con- 
ditions as those in the city. 

The rate fixed by the city council was 
expressly limited to gas for “domestic 
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use.” The court was therefore of the 
opinion that it ought to be given effect at 
the fort in so far as gas there was con- 
sumed for domestic use, but no further, 
because to that extent only was the rate 
for like service. 

It was said in part as follows: 


The evidence shows that in the military 
reservation there is a meter for each build- 
ing; more than a hundred meters in all, each 
read and billed every month. Of these, 49 
are listed as residences. The gas service in 
these residences is precisely what it is ina 
dwelling in the city of Laredo. The sole 
difference is that only one itemized bill is 
rendered instead of 49 bills. The use of the 
gas in these residences is strictly domestic 
use. 

Other meters serve offices, warehouses, 
carpenter and plumbing and electric shops, 
motor shops, hospital, fire station, post ex- 
change, tailor shop, gymnasium, swimming 
pool, commissary, mess halls, barracks, and 
latrines. These do not appear to be domestic 
uses, in the vocabulary of rates, and are not 
similar to domestic uses in the city. 


United States v. United Gas Corp. 134 
F(2d) 339. 


Commissioner Not Disqualified Because 
Of Views on Gambling 
nN order of the Pennsylvania commis- 


sion dismissing a complaint against 
the refusal of a telephone company to 
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furnish service to a racing publication or 
so-called “scratch sheet” has been up- 
held by the superior court. Various as- 
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signments of error were overruled, in- 
cluding an objection that Commissioner 
Beamish was disqualified by reason of 
bias and prejudice against the complain- 
ant. The court said in part: 


Mr. Beamish was not, in our opinion, dis- 
qualified from sitting because he was a 
member of the commission which decided 
the Plotnick Case [(1941) 39 PUR(NS) 
423]. The fact that Plotnick presented 
the Armstrong publications as models or 
examples of the “sheet” he proposed to pub- 
lish, and that, in consequence, the use of 
their publications in furtherance of book- 
making activities became involved, did not 
disqualify the members ef the commission 
from passing on the present complaint when 
it came before them: Craven v. United 
States, 22 F(2d) 605, 607. Otherwise, the 
complaint could not be heard at all, for all 
five members of the commission who took 
part in the present case also sat in and de- 
cided the Plotnick Case... . 

It was shown by one of complainant’s 
own witnesses that Mr. Beamish expressed 
no personal antagonism or hostility to Arm- 
strong or the Armstrong publications. He 
was strenuously opposed to bookmaking and 
pool-selling operations carried on in this 
state contrary to law; but that does not dis- 
qualify him from sitting in a case involving 
a complaint against the discontinuance of an 
alleged legal service. 
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The court ruled that the Public Utility 
Law does not contemplate or provide for 
a jury trial on questions of fact except 
as to such matters as parties were entitled 
to a jury trial before the enactment of 
that law; that the complainant had 
no right unnecessarily and uselessly to 
swell the record by demanding the is- 
suance of subponeas duces tecum requir- 
ing representatives of twenty-two news- 
papers which printed racing news to pro- 
duce a long list of enumerated books, pa- 
pers, and records; and that there was 
substantial competent evidence to sup- 
port the findings of the commission. 

The testimony of police officials deal- 
ing with gambling had more weight than 
testimony of newspaper writers from 
New York who were members of the 
New York Turf Writers’ Association. 

There was held to be no discrimina- 
tion in denying telephone service to the 
“scratch sheet” although service was 
furnished to other publications which 
might incidentally publish racing news. 
Pennsylvania Publications, Inc. v. Penn- 
sylvania Public Utility Commission, af- 
firming (1941) 39 PUR(NS) 423. 


SEC Order on Retention of Businesses to 
Conform with Internal Revenue Code 


Bb Securities and Exchange Com- 
mission granted a request by a reg- 
istered holding company, proposing to 
sell nonutility businesses to a public 
authority, for an order conforming with 
§§ 371(b), 371(£), and 1808(f) of the 
Internal Revenue Code. The commission 
made findings that the sale was neces- 
sary or appropriate to the integration or 
simplification of the holding company 
system and was necessary or appropriate 
to effect the provisions of § 11(b) of the 
act. 

The applicant, Peoples Light & Power 
Company, controls a group of sub- 
sidiary companies which operate elec- 
tric utility properties in California, Ore- 
gon, Nevada, Idaho, Wyoming, and 
Texas, gas utility properties in Texas, 


and water and ice properties in certain 
of these states. It has one subsidiary 
which is engaged in rice farming and 
owns no public utility properties. The 
commission had before it the problem of 
determining the retainability of the water 
and irrigation businesses in Texas which 
the holding company proposed to sell to 
the Lower Neches Valley Authority. 
The commission said: 

Although we have not as yet defined the 
integrated public utility systems in Peoples’ 
holding company system, nor determined 
which, if any, are retainable, such findings 
are unnecessary for the instant decision. 

The record shows that the water and ir- 
rigation properties of Texas which are pro- 
posed to be sold to the Lower Neches Valley 
Authority have no substantial relationships 
with any of the electric or gas operations 
in Peoples’ system. We are therefore unable 
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to find that these water and irrigation prop- 
erties are reasonably incidental, or econom- 
ically necessary or appropriate to such elec- 
tric or gas operations. Consequently, irre- 
spective of what utility properties are deter- 
mined to be the integrated public utility 
system or systems to which Peoples’ hold- 
ing company system must be limited, such 
water and irrigation businesses are not re- 
tainable in Peoples’ holding company sys- 
tem. In fact, Peoples’ and Texas [Texas 
Public Service Co.] have admitted that 
these businesses cannot be retained under 
§ 11(b) (1). 

We, therefore, find that Peoples must 
cease to own or operate, directly or indirect- 
ly, any property or facilities now owned or 
operated by it through Texas Public Serv- 
ice Company for the purpose of conducting, 
directly or indirectly, any water and irriga- 
tion businesses in Jefferson, Hardin, Cham- 
bers, and Liberty counties, Texas. We also 


e 


find that Texas must cease to own or oper- 
ate, directly or indirectly, any properties or 
facilities for the purpose of conducting, di- 
rectly or indirectly, such businesses. 

It appears that the proposed sale to Lower 
Neches Valley Authority is in conformity 
with and will carry out our accompanying 
order which, in accordance with the above 
findings, will require that Peoples and Texas 
cease to own or operate, directly or indirect- 
ly, said businesses. We conclude, therefore, 
that such sale is necessary or appropriate 
to the integration or simplification of Peo- 
ples’ holding company system and that said 
sale is necessary or appropriate to effectuate 
the provisions of § 11(b) of the act. Our 
order will reserve jurisdiction over the dis- 
position of the proceeds of such sale. 


Re Peoples Light & Power Co. et al. 
(File Nos. 54-67, 59-64, Release No. 
4227). 


Other Important Rulings 


ITIES having statutory power to con- 

trol the use and occupancy of their 
streets by railroads were held to have au- 
thority to impose conditions as to the 
duration of the franchise and to revoke 
the franchise for violation of such condi- 
tions. They could, therefore, require the 
company to take up and remove the tracks 
and trolley poles, and the commission 
was properly restrained from investigat- 
ing the company’s right to remove such 
facilities. Union Pacific R. Co. et al. v. 
Public Service Commission (Utah SCt) 
134 P(2d) 469. 


The Arkansas commission was held to 
have power to restore a motor carrier 
permit which had been canceled errone- 
ously and in violation of law. Arkansas 
Motor Coaches of Tennessee, Inc. v. 
Mathis Bus Line, Inc. 168 SW (2d) 392. 


An order of the Illinois commission 
requiring a belt line railroad operating in 
two states to maintain in a specified man- 
ner a water supply in cabooses in service 
within Illinois was held to be a valid ex- 
ercise of police powers and not a direct 
burden on interstate commerce. Brother- 


hood of Railroad Trainmen v. Elgin, 
Joliet & Eastern Railway Co. 46 NE (2d) 
932. 


A water company rule requiring the 
utility to maintain all water services 
from the street main to the location of 
and including the curb cock and box and 
providing for correction without expense 
to the property owner of any defective 
condition that may be found betweeri the 
main and curb was held reasonable by 
the Wisconsin commission. Fe /ron 
River Water, Light & Teleph. Co. 
(2-U-1867). 


The supreme court of Idaho held that 
the commission properly denied author- 
ity to discontinue railroad passenger 
service between certain points and to sub- 
stitute mixed train service, although 
such service was operated at a loss, 
where such discontinuance would leave 
the public practically without passenger 
service and with only a minimum of bus 
service and seriously restricted in the 
operation of all autos on account of war- 
time restrictions on driving. Re Union 
Pacific R. Co. 134 P(2d) 1073. 


Note.—The cases above referred to, where decided by courts or regulatory commissions, 
will be published in full or abstracted in Public Utilities Reports. 
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NORTHWESTERN ELECTRIC CO. v. FEDERAL POWER COM. 
UNITED STATES CIRCUIT COURT OF APPEALS, NINTH CIRCUIT 


Northwestern Electric Company et al. 
@. 


Federal Power Commission 


[No. 10,161.] 
(— F(2d) —.) 


S Valuation, § 67 — Original cost determination — Evidence of fair value. 


1. Evidence of the surplus of a corporation and the fair value of its assets 
has no bearing on the question of original cost, p. 68. 


Evidence, § 11.1 — Burden of proof — Federal Power Act — Accounting. 


2. The word “satisfactory” in § 301(a) of the Federal Power Act, 16 
USCA § 825(a), which provides in part that the Federal Power Commis- 
sion may suspend a charge or credit pending submission of satisfactory 
proof in support thereof, is used in the sense of “adequate,” which in turn 
would mean “substantial,” and as thus construed the statute means that the 
Commission can suspend an entry pending submission of substantial evi- 
dence which, if believed, would justify such entry, p. 68. 


Evidence, § 11.1 — Burden of proof — Federal Power Act — Accounting. 

3. The words “burden of proof” in § 301(a) of the Federal Power Act, 
16 USCA § 825(a), providing in part that the burden of proof to justify 
every accounting entry questioned by the Commission shall be on the per- 
son making, authorizing, or requiring such entry and that the Commission 
may suspend a charge or credit pending submission of satisfactory proof 
in support thereof, mean the burden of going forward with the evidence, 
since no degree of proof is mentioned, p. 68. 


Appeal and review, § 28.1 — Conclusiveness of Commission findings — Federal 
Power Commission. 
4. The drawing of inferences is a matter entrusted to the Federal Power 
Commission and a reviewing court cannot interfere unless it can say as a 
matter of law that the finding is not supported by substantial evidence, 
p. 69. 


Accounting, § 3 — Powers of Federal Commission — Effect of order — Common 
stock, 
5. The Federal Power Commission is authorized by § 301(a) of the Fed- 
eral Power Act, 16 USCA § 825(a), to determine by order the accounts 
in which particular outlays and receipts shall be entered, charged, or credit- 
ed, regardless of whether the effect may be an adjudication that common 
stock is not legally paid up, p. 70. 
Accounting, § 56 — Disposition of write-up — Effect of corporate surplus — 
Effect on dividends. 
6. An order directing that the amount in the liability account Common 
(5) 65 48 PUR(NS) 
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Capital Stock be written off against future income, because no value was 
received for the stock issue, is not invalid on the ground that it ignores q 
large existing surplus and jeopardizes future dividends on preferred stock, 
p. 70 

Accounting, § 56 — Disposition of write-up — Assumption as to unregulated 

properties. 

7. An order requiring a power company to show original cost of property 
on its books and to eliminate a write-up for stock issued without receiving 
value therefor is not open to the objection that it rests on an assumption 
that the amount of the write-up must be attributed entirely to the company’s 
electrical facilities, operations, and values without consideration of its gen- 
eral corporate and nonelectrical properties, operations, and values, over 
which the Commission has no jurisdiction ; no such assumption is involved, 


p. 70. 


Accounting, § 56 — Disposition of write-up — Impairment of capital — Dividend 
restriction. 
8. An order of the Federal Power Commission directing a corporation to 
apply net income above preferred stock dividend requirements towards the 
extinguishment of a write-up in excess of original cost is not invalid be. 
cause of its effect on the payment of preferred stock dividends under a 
state law prohibiting the payment of dividends out of capital, p. 71. 


Accounting, § 56 — Disposition of write-up — Charge against future income — 
Dividend restriction. 

9. An order requiring that net income above preferred stock dividend re- 
quirements be applied to extinguish a write-up in excess of original cost 
is not invalid on the ground that the effect of the order is to make the 
holder of the stock again pay for stock bought on the open market in 
good faith (since the earnings become frozen in the capital of the corpora- 
tion) and that the order deprives such stockholder of the value of the 
stock and its normal right to dividends, p. 71. 


(HEaty, C. J., concurs in separate opinion.) 
[March 27, 1943.] 


ETITION to review order of Federal Power Commission di- 
omen disposition of write-up by application of net earnings 
in excess of preferred stock dividend requirements; affirmed. 
For Commission decision, see (1940) 36 PUR(NS) 202. See 

also (1942) 125 F(2d) 882,43 PUR(NS) 140. 


¥ 


Haney, C. J.: This is the sec- stated the Federal Power Act author- 
ond chapter of the story of a contro- izes the Commission to prescribe 
versy between Northwestern Elec- system of accounts. On the first re- 
tric Company, petitioner, and the view we sustained the power of the 
Federal Power Commission. We Commission to prescribe the system 
first considered the conflict in North- of accounts it did prescribe, That 
western Electric Co. v. Federal Pow- system requires accounts to show thé 
er Commission (1942) 125 F(2d) original cost of the assets. 

882, 43 PUR(NS) 140. As there Petitioner was organized under th¢ 
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Laws of Washington on January 7, 
1911. On May 14, 1911, there was 
issued to petitioner’s promoters 50,- 
000 shares of $100 par common stock. 
A year later, there was issued to the 
same promoters an additional 50,000 
shares of such stock. No entry of 
the stock was made on petitioner’s 
books until January 31, 1914. Peti- 
tioner then entered $10,000,000 as 
assets in an account entitled “Land 
and Water Rights” and entered the 
same amount as a liability in an ac- 
count entitled “Common Capital 
Stock.” 

In 1925, American Power & Light 
Company purchased all the common 
stock in petitioner at a cost of $5,- 
095,946.48. 

In 1933, petitioner was involved in 
arate case before the Public Utilities 
Commission of Oregon. Petitioner 
there contended that as of July 1, 
1914, the common stock had a value 
of $400,000 based on the cash value 
of the promoters’ services to peti- 
tioner. In connection with the testi- 
mony to that effect, it made certain 
entries which removed the $10,000,- 
000 from the “Land and Water 
Rights” account, and placed $9,600,- 
000 in an asset account entitled 
“Miscellaneous Nonoperating Intangi- 
ble Capital,” and placed $400,000 in 
an asset account entitled “Organiza- 
tion.” 

Sometime prior to August 18, 
1936, certain of petitioner’s preferred 


4 stockholders brought an action in a 


state court of Washington against 
petitioner and American Power & 
Light Company seeking cancellation 


dm of the common stock or in the alter- 


native, payment to petitioner there- 


@ for. On August 18, 1936, the par- 


ties compromised and settled the ac- 
tion pursuant to a stipulation that 
the par value of the common stock 
would be reduced to $35 per share. 
The par value was so reduced on 
September 16, 1936. In its books, 
petitioner reduced the asset account 
entitled “Miscellaneous Nonoperating 
Intangible Capital” from $9,600,000 
to $3,100,000, and reduced the lia- 
bility account entitled “Common 
Capital Stock’ from $10,000,000 to 
$3,500,000. The asset account en- 
titled “Organization” remained at 
$400,000. 

As of December 31, 1936, petition- 
er made entries in its books adjust- 
ing the division of $3,500,000 be- 
tween the two asset accounts so that 
then the “Miscellaneous Nonoperat- 
ing Intangible Capital” account in- 
cluded $3,400,000 and the “Organiza- 
tion’”’ account included only $100,000. 
In its reclassification of accounts, peti- 
tioner combined both amounts in Ac- 
count 301 entitled “Organization.” 


The Commission made an investiga- 


tion of the reclassification. It found 
that the “issue of the common stock 
was a disguised gift by the promoters 
to themselves”; that “there is no 
reliable evidence in the record that any 
promoters’ services of demonstrable 
value or any other consideration was 
received by the company for its com- 
mon stock’”’; and 

“The real cost of all the property 
of the company at the time of the 
issuance of its common stock was rep- 
resented by debt securities. 
Even today the company’s entire com- 
mon stock is not represented by any 
assets received by the company in 
exchange for it. No electric plant 
was received in exchange for the 
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common stock; hence, no amount in 
respect thereof should remain in the 
electric plant accounts. The issuance 
of this stock was manipulation.” 
(36 PUR(NS) at p. 215.) 

It concluded by finding “that the 
$3,500,000 item is a write-up.” 

The Commission directed that the 
item should be entered in Account 107, 
entitled “Electric Plant Adjustments.” 
In considering a plan of disposition 
of that account, the Commission 
said : 

“The Commission would be justi- 
fied, as a matter of proper account- 
ing, in ordering, under the provisions 
of § 301(a) of the Federal Power 
Act, the immediate charging off of 
the amount in question. After con- 
sidering the financial history and 
present status of the company, as re- 
flected in reports to stockholders and 
to this Commission, we are of the 
opinion that we should not order the 
amount to be charged off at once.” 


(36 PUR(NS) at p. 218.) 


“Considering all relevant factors, 
we find that it is in the interest of 
consumers, investors, and the public 
to direct the disposition of the $3,- 
500,000 write-up by requiring the 
company to apply all net income above 
preferred stock dividend requirements 
to the disposition of the $3,500,000 
in Account 107. This disposition, 
assuming adequate earnings, is the 
equivalent of obtaining ultimately 
from the holders of the common 
stock (the holding company) a con- 
sideration of $3,500,000 for the stock. 
Certainly dividends should not be 
paid on the common stock until it has 
the equivalent of a paid-in value.” 


(36 PUR(NS) at p. 218.) 
48 PUR(NS) 


The Commission’s order of Decem. 
ber 6, 1940, 36 PUR(NS) 202 
ordered petitioner to credit Account 
107 each year with an amount equal 
to its net income less its preferred 
stock requirements “until the amount 
of $3,500,000 shall have been entirely 
extinguished.” Petitioner filed , 
petition for rehearing before the 
Commission. As it was still pending 
at the time of petitioner’s first peti- 
tion to review, we were unable to 
consider the order in so far as it re. 
lated to the common stock item. 125 
F(2d) 882, 887, 43 PUR(NS) 140. 
After our decision of the first peti- 
tion to review, the Commission denied 
petitioner’s petition for a rehearing, 
and petitioner then filed the instant 
petition to review. 

[1-3] Petitioner contends that the 
findings of the Commission are not 
supported by substantial evidence. 
It points to evidence of the surplus 
of petitioner and the “fair” value of 
its assets. The Commission proper- 
ly held that such evidence had no bear- 
ing on the question of original cost. 
The Commission proceeded on the 
theory that the capital of petitioner, 
should have come, in part, from sale 
of its common stock; and that such 
proceeds could then be traced into the 
corporate assets. It could properly 
reason that if nothing was received 
for the stock, nothing could be traced 
into the corporate assets. 

Section 301(a) of Part III of the 
Federal Power Act (16 USCA § 825 
(a)) provides in part: “The burden 
of proof to justify every accounting 
entry questioned by the Commission 
shall be on the person making, author- 
izing, or requiring such entry, and 
the Commission may suspend 4 
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charge or credit pending submission 
of satisfactory proof in support 
thereof.” We take it that the stat- 
ute is not so broad as it seems on 
a first reading of it. The words 
“burden of proof” are commonly 
used in two senses: (1) the duty to 
prove a charge by a degree of proof 
such as a preponderance of evidence, 
dear and convincing proof, or beyond 
areasonable doubt; and (2) the duty 
to go forward with the evidence. 
Department of Water and Power v. 
Anderson (1938) 95 F(2d) 577, 582, 
583. The Model Code of Evidence 
of the American Law Institute uses 
“burden of persuasion of a fact” and 
“burden of producing evidence of a 
fact” to avoid use of the confusing 
words “burden of proof” (p. 71). 
In what sense is “burden of proof” 
used in the statute? ° 

“Burden of proof” in the sense of 
“persuasion” is meaningless unless it 
is also said how strongly a person 
must be persuaded. For example, if 
it is said that a person must be 
persuaded by not less than a “pre- 
ponderance of evidence” it is meant 
that such evidence is “evidence of 
greater convincing force.” Model 
Code of Evidence, supra, p. 75. In 
some kinds of cases, it is often said 
that the degree or amount of proof 
must be “clear and convincing” or 
“clear and satisfactory” proof, imply- 
ing a greater convincing force. In 
criminal cases, proof of guilt must be 
“beyond a reasonable doubt,” which 
implies a still greater degree of proof. 
It is one thing to be merely convinced 
of a fact, and another to be convinced 
beyond a reasonable doubt. Accord- 
ingly, unless it is specified how far 
you must be convinced, “burden of 


proof” in the sense of “persuasion” 
is meaningless. 

The statute in question gives no in- 
dication of the degree of proof re- 
quired unless it be found in the sub- 
sequent words “satisfactory proof.” 
If by those words it is meant that the 
degree of proof must be “satisfac- 
tory” it is obvious that it is the Com- 
mission who must be satisfied. It is 
also obvious that evidence might be 
satisfactory to the Commission and 
yet not be substantial. In such a case, 
the finding, supported by the “satis- 
factory” but unsubstantial evidence, 
would have to be set aside. 16 USCA 
§ 825(a). This is especially true 
where, as here, the evidence is sub- 
mitted before the item is suspended. 
Furthermore, the statute does not in 
express words require or state that the 
proof must be satisfactory to the Com- 
mission. What it says is that the 
Commission may suspend an entry 
“pending submission of satisfactory 
proof in support thereof.” Likewise, 
the statute does not expressly say that 
the specified person has the burden of 
justifying every accounting entry by 
satisfactory proof. 

In view of this reasoning, we think 
the word “‘satisfactory” is used in the 
sense of “adequate” which in turn 
would mean “substantial.” As thus 
construed, the statute would mean 
that the Commission could suspend 
an entry pending submission of sub- 
stantial evidence, which, if believed, 
would justify such entry; and since no 
degree of proof is mentioned, the 
words “burden of proof” mean bur- 
den of going forward with the evi- 
dence. 

[4] In the instant case, there was 
evidence that the promoters’ services 
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were worth some rather indefinite 
amount. However, the Commission 
considered it as not being “reliable.”’ 
The evidence in support of the item 
was the market value of the stock in 
1916 and in 1925, and the value placed 
on the stock in 1934, as of March 1, 
1913, in an income tax settlement by 
one of the promoters. Regarding this 
evidence, the Commission _ said: 
“This judgment estimate is without 
probative value because it is not based 
upon the value of the consideration 
received by the company at the time 
the common stock was issued.” (36 
PUR(NS) at p. 215.) This evidence 
is not direct evidence of original cost, 
and while, conceivably, the Commis- 
sion might have inferred therefrom 
that the promoters’ services were 
worth a particular sum because the 
stock had a particular market value, 


the Commission was not compelled to, 
and did not, draw that inference. The 
drawing of inferences is a matter en- 


trusted to the Commission. National 
Labor Relations Board v. Electric 
Vacuum Cleaner Co. (1942) 315 US 
685, 697, 86 L ed 1120, 62 S Ct 846 
and cases cited and we cannot inter- 
fere unless we can say as a matter of 
law that the finding is not supported 
by substantial evidence—something 
we cannot say here. 

The arguments that the actual val- 
ues of petitioner’s business has been 
ignored by the Commission are not 
pertinent. On the first review we ap- 
proved the system of accounts pre- 
scribed, and we will not revive the 
arguments. 

[5] Petitioner argues that the ef- 
fect of the findings is an adjudication 
that the common stock is not legally 
paid up; that such a question is a judi- 
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cial one, to be determined only by the 
courts and law of Washington; and 
that the Commission has thus arro. 
gated judicial powers. The act, how- 
ever, authorizes the Commission to 
“determine by order the accounts in 
which particular outlays and receipts 
shall be entered, charged, or credited.” 
16 USCA § 825(a). The Commis. 
sion was authorized to do what it did, 
regardless of whether the effects men- 
tioned by petitioner result. The only 
argument which can be made is that 
such statute is void—a contention not 
made here. 


[6, 7] Petitioner also contends 
that the order is arbitrary and capri- 
cious because: (1) it ignores peti- 
tioner’s large existing surplus; (2) it 
jeopardizes future dividends on pre- 
ferred stock; (3) it rests on the as- 
sumption that “the $3,500,000 which 
now represents the common stock of 
Northwestern must be attributed en- 
tirely to that company’s electrical fa- 
cilities, operations, and values, with- 
out consideration of its general corpo- 
rate and nonelectrical properties, op- 
erations, and values, over which the 
Commission has no jurisdiction what- 
ever”; and (4) in ignoring the actual 
values of petitioner’s properties. The 
first and fourth of these reasons are 
not pertinent because they have no 
bearing on the “original cost’’ theory 
of the system of accounts. The sec- 
ond is considered more fully below. 
With respect to the third reason, we 
fail to see how any assumption at all 
is involved. The Commission is 
merely attempting to compel petition- 
er’s books to show “original cost” of 
its properties, after finding that the 
books show a cost of such properties 
in an amount of $3,500,000 too high. 
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[8] The remaining questions arise 
from the effect of the order. It is 
contended that since the state law pro- 
hibits the payment of dividends out of 
capital, dividends cannot be paid on 
petitioner’s preferred stock because 
the effect of the Commission’s order 
is to declare petitioner’s capital to be 
impaired. The order does not pro- 
hibit payment of dividends on the pre- 
ferred stock—in fact, it expressly 
makes it possible that such dividends 
may be paid. Regarding impairment 
of capital, the Commission has decid- 
ed that the capital of petitioner, con- 
sidered from the “original cost” the- 
ory is impaired. It did not decide that 
such capital, considered from a “fair 
value” standpoint, is impaired. If the 
state law prohibits payment of divi- 
dends when the corporate capital is 
impaired, when considered from an 
“original cost” standpoint, and if the 
state courts accepted the Commis- 
sion’s finding, then petitioner is in no 
position to complain that it can no 
longer violate the law. On the other 
hand, if the state law only prohibits 
payment of dividends when there is 
an impairment of capital considered 
from a “fair value” standpoint, then 
the order, which does not make any 
determination of that question, would 
be no obstacle to the payment of divi- 
dends. 

[9] Finally, it is argued that the 
order deprives petitioner of its prop- 
erty without due process of law. We 
previously held that petitioner was not 
deprived of the value of its properties 
without due process of law. (125 F 
(2d) 882, 886, 43 PUR(NS) 140.) 
However, it is now said that the effect 
of the order is to make American 
again pay for stock which it bought 


on the open market in good faith, 
since the earnings become frozen in 
the capital of the corporation. In ad- 
dition, computed at the present earn- 
ing rate, it will be between ten and 
twenty years before the common stock 
will again be in the position so that 
dividends can be paid thereon. It is 
said, therefore, that while such an or- 
der might be valid as against the pro- 
moters, if they still held the stock, it 
is highly unfair as against American, 
and that such order deprives it of the 
value of the stock and its normal right 
to dividends. 

While it might be said that Ameri- 
can is not entitled to the earnings un- 
til declared as dividends, and there- 
fore nothing has been taken from it, 
that view disregards realities. It is 
certainly possible, if not probable, 
that the market value of the stock 
would decrease, probably substantial- 
ly, if no dividends can be paid thereon 
for ten years or more. However, in 
Kansas City S. R. Co. v. United 
States (1913) 231 US 423, 455, 58 
L ed 296, 34 S Ct 125, it was held 
that a railroad could be compelled to 
charge a disputed item against its 
earnings. The order involved here 
requires the same thing, and adopts 
the principle approved in the cited 
case. If a company can be compelled 
to charge an item against earnings, 
for one year, we see no reason why it 
cannot be compelled to make the same 
kind of entries for succeeding years. 


charge 


requires the 
against net earnings of petitioner less 
its preferred stock dividend “appro- 
priations” for each calendar year. The 
Commission concedes that the word 
“appropriations” is a typographical 


The order 
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error and should be “requirements.” 
We consider the order as amended in 
that respect. 

Affirmed. 


Heaty, C. J., concurring: I con- 
cur in the result and in the main with 
what is said in the opinion. However, 
I am unable to see the force of the dis- 
cussion concerning the interpretation 
of § 301(a) of Part [II of the Fed- 
eral Power Act. 

That statute does not appear to me 
ambiguous; and if it were so, I doubt 
that the ambiguity is dissipated by the 
discussion. The statute with which 


we are concerned here is § 313(b), 16 
USCA § 825/(b) which provides th 
“the finding of the Commission as ty 
the facts, if supported by substantial 
evidence, shall be conclusive.” The 
Commission’s finding that the item of 
$3,500,000 is a write-up is supported 
by evidence, or legitimate inference 
drawn therefrom, that it has no basis 
except water. It may be debatable 
whether, in line with correct account. 
ing practices, the item should not have 
been charged to surplus. But there is 
substantial evidence to support the 
disposition of the item ordered by the 
Commission. 
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The Commonwealth & Southern 


Corporation 
o. 
Securities and Exchange Commission 


[No. 


8052.] 


(— F(2d) —.) 


Security issues, § 96 — Recapitalization — Common stock basis — Holding com- 
pany simplification — Validity of order. 


1. An order entered under § 1 


1(b)(2) of the Holding Company Act, 


15 USCA § 79k(b)(2), requiring a registered holding company to re- 
capitalize on a common stock basis is not fatally general in that it pre- 
scribes only the ultimate step required to be taken without pointing out 


the manner in which the require 
is the sort of order which § 11 


d result is to be accomplished, since that 
(b) contemplates, leaving open for later 


consideration the detailed means by which the result directed should be 


accomplished, p. 77. 


Security issues, § 96 — Recapitalization — Common stock basis — Holding com- 
pany simplification — Assent of stockholders. 

2. An order entered pursuant to § 11(b)(2) of the Holding Company 

Act, 15 USCA § 79k(b)(2), requiring a registered holding company to 


recapitalize on a common stock 
48 PUR(NS) 


basis is not invalid on the ground that 
72 
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conversion of the company’s present preferred and commen stock into a 
single class of commen stock requires the assent of the stockholders which 
the company itself has no power to secure, since it was the intent of 
Congress that the subject company should be given an opportunity to 
procure the voluntary assent of its stockholders to an appropriate plan 
or, if it is unable to procure such assent, to propose an appropriate plan 
to accomplish the result and to secure its enforcement by the district court 
as against nonassenting stockholders, p. 77. 

Ipported 

nference 


no basis 


Security issues, § 4 — Constitutional requirements — Delegation of legislative 
power — Securities and Exchange Commission — Corporate sim- 
“aioe plification. 
ebatabie 3. Section 11(b)(2) of the Holding Company Act, 15 USCA § 79k(b) 
account: (2), construed to permit the entry of an order requiring a registered 
10t have holding company to recapitalize on a common stock basis, is not uncon- 
there is stitutional as constituting an unlawful delegation by Congress of legisla- 
ort the tive power in violation of §§ 1, 8 of Art. I of the Constitution, for omis- 
1 by the sion of a declaration of policy with respect to the simplification of cor- 
porate structures and the lack of intelligible standards to guide the Com- 
mission, since the standards prescribed in § 11 are adequate to permit the 
—— to carry out the policy of the act as expressed in § l(c), 
p. 79. 


Interstate commerce, § 81 — Federal powers — Holding company simplification 
— Recapitalization. 

4. Section 11(b)(2) of the Holding Company Act, 15 USCA § 79k(b) 
(2), construed so as to permit the entry of an order by the Securities and 
Exchange Commission requiring recapitalization of a registered holding 
company on a common stock basis, is not unconstitutional on the ground 
that it is outside the power conferred by the commerce clause, even though 
it be conceded that the right to exist as a corporation, the power to own 
and vote stock in subsidiary companies, the right to issue stock having 
designated preferences, priorities, voting power and other rights, and the 
right to retire or redeem securities are all local matters normally regulated 
by the laws of the state, since activities which are in themselves intrastate 
may be regulated by Congress if they affect interstate commerce directly 
or indirectly, p. 80. 


Courts, § 4 — Jurisdiction — Legislative matters — Holding company regula- 
tion. 


5. A court should not make an independent study of the economic data 
upon which a legislative conclusion is based when Congress has expressly 
stated its conclusions, upon its consideration of reports of studies made 
by its committees and by the Federal Trade Commission, that rates charged 
by operating public utility companies and the services which they rendered 
were adversely influenced by the holding companies, whose corporate 
structures were unduly complicated, and has enacted a statute to strike 
at the evil by means which seemed to it to be appropriate and desirable, 
p. 80 


Courts, § 4 — Jurisdiction — Legislative matters — Holding company simplifi- 
cation — Interstate commerce. 

6. A court reviewing an order of the Commission requiring a registered 

holding company to recapitalize on a common stock basis as a means of 

simplification, pursuant to § 11(b)(2) of the Holding Company Act, 15 
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USCA § 79k(b)(2), cannot consider whether the complications of cor. 
porate structure which the Commission found to exist do actually adverse. 
ly affect interstate commerce, since Congress in enacting the Holding Com. 
pany Act has found that such complications have adversely affected inter- 
state commerce in many cases, and it is clearly within its power of polic- J 
ing that commerce to require the elimination of such complications in all 
cases, p. 80. 


Constitutional law, § 1 — Matters within commerce clause — Contentions as to 
constitutional amendments. 


7. A contention that an order of the Securities and Exchange Commis- 
sion requiring a registered holding company to recapitalize on a common 
stock basis violates the Fifth, Ninth, and Tenth Amendments of the Con- 
stitution necessarily fails when the court concludes that the order com- 
plained of is within the commerce power, p. 81. 


Constitutional law, § 2 — When question raised — Prematurity — Preliminary 
order — Holding company simplification. 
8. A contention that an order of the Securities and Exchange Commission, 
pursuant to § 11(b)(2) of the Holding Company Act, 15 USCA § 79% 
(b) (2), requiring a registered holding company to recapitalize on a com- 
mon stock basis is in violation of the Fifth Amendment of the Constitu- 
tion with respect to its stockholders (since it directs an alteration in their 
rights without their consent and without their having been heard) is pre- 
mature, since the order is primarily designed to enable the company to 
comply with the mandate of the law by obtaining the voluntary cooperation 
of stockholders and the stockholders in a court proceeding to enforce com- 


pliance would have an opportunity to assert any objections, including want 
of due process, which they have to a plan presented in so far as it affects 
their rights, p. 81. 


go 


Intercorporate relations, § 19.8 — Simplification of holding company system — 
Evidence — Value of assets — Prospective earnings. 
9. A registered holding company is not deprived of a full and fair hear- 
ing such as is provided by statute and Constitution because the Commis- 
sion rejects evidence as to the value of holding company assets and prospec- 
tive earnings, when the immediate issue before the Commission is whether 
the presence of preferred stock in the corporate structure unduly and un- 
necessarily complicates the corporate structure of the holding company 
system, relying upon the ratio between capitalization and cost of property 
in fortifying a conclusion reached from the early record of the system 
that the position of the preferred stock and particularly of the common 
is too precarious as to earnings to permit both to continue in a system 
which is to meet the requirements of § 11(b)(2), 15 USCA § 79k(b) (2), 
p. 82. 
Intercorporate relations, § 19.8 — Simplification of holding company system — 
Recapitalization order — Plan of reorganization. 


10. Proposals of detailed methods for securing the simplification of a 
corporate system can have no bearing on the basic question whether sim- 
plification is in fact required to meet the standards laid down by § 11 
(b)(2) of the Holding Company Act, 15 USCA § 79k(b) (2), p. 82. 


Intercorporate relations, § 19.8 — Simplification of holding company system — 
Security structure — Relation to other proceedings. 
11. Hearings by the Securities and Exchange Commission on the ques 
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f cor- tion of simplifying the corporate structure of a registered holding com- 
verse- pany, pursuant to § 11(b)(2) of the Holding Company Act, 15 USCA 
Com- § 79k(b)(2), are not unfair because the Commission fails to consider 
inter- the effect of any orders which may later be made by it in proceedings 
polic- § under § 11(b)(1); there is no direction in the act as to whether proceed- 
In all ings under § 11(b)(1) or under § 11(b)(2) should be first determined, 

p. 82. 
as to Appeal and review, § 28.9 — Scope of review — Procedure of Commission. 

12. The order of procedure under § 11(b) of the Holding Company Act, 
mmis- 15 USCA § 79k(b), is left entirely to the discretion of the Securities and 
mmon Exchange Commission, and a court reviewing a Commission order may 

Con- not interfere with the exercise of its discretion in issuing an order under 
com- § 11(b)(2) requiring recapitalization on a common stock basis without 
considering the effect of any orders which may later be made in proceed- 

rinary ings under § 11(b)(1) of the Holding Company Act, p. 82. 
| [March 31, 1943.] 
: 70k ETITION to review orders of the Securities and Exchange 
com- | anes requiring recapitalization of a registered hold- 
istitu- ing company on a common stock basis and denying rehearing; 
- their affirmed. For Commission decision, see (1942) 44 PUR(NS) 
aod 217; rehearing denied (1942) 45 PUR(NS) 1. 
ration Re 
pond Maris, C. J.: The Conimonwealth structure as of October 31, 1941 con- 
fects & Southern Corporation is a Dela- sisted of 

ware corporation duly registered as (1) bank loans $13,000,000.00 
m — a public utility holding company un- (2) 1,500,000 shares 

der § 5 of the Public Utility Holding cumulative priterred eran 
hear- Company Act of 1935, 15 USCA —§ Commonwealth’s books at .. 150,000,000.C0 
nmis- § 79e et seq. Its principal assets con- (3) accumulated dividend ar- 
el sist of the common stocks of ten pub-  Tearases upon the — 31,117,758.00 


d un- 


lic utility subsidiaries engaged, inter 
alia, in the business of furnishing elec- 


(4) 33,673,328 shares of com- 
mon stock without par value, 


pany sail sole carried in Commonwealth’s 
yperty tricity and gas. These subsidiaries 168,366,640.29 
ystem are located within the states of Michi- (5) option warrants entitling 


nimon 
ystem 


)(2), 


mm — 


gan, Illinois, Indiana, Ohio, Pennsyl- 
vania, Alabama, Georgia, Mississippi, 
Florida, and South Carolina. Except 
for the electric properties of the south- 
ern subsidiaries which are intercon- 


the holders to purchase at $30 

per share 17,588,956 shares of 

common stock 

The holders of the preferred stock 
are entitled to be paid, when and as 
declared by the board of directors, 


ote nected with each other and the elec- dividends of $6 per share per annum 
- sim- tric properties of the Ohio subsidiary before any dividends are paid upon 
§ I which are interconnected with the the common stock. Unpaid dividends 


Pennsylvania subsidiary there is no 
physical interconnection between the 
subsidiaries. 

Commonwealth’s debt and capital 


are cumulated without interest. Since 
1934 only one-half of the preferred 
dividends has been paid, the remain- 
ing one-half having been accumulat- 
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ed at the rate of $4,500,000 each year. 
Since 1932 no dividends have been 
declared or paid on the common stock. 
The holder of each share of preferred 
and of each share of common has one 
vote per share. 

On March 6, 1940, the Securities 
and Exchange Commission instituted 
integration proceedings under § 11 
(b)(1) of the act, 15 USCA § 79k 
(b)(1). On March 19, 1941, 38 
PUR(NS) 339, it filed tentative con- 
clusions as to what it found to be the 
single integrated public utility system 
of Commonwealth. These conclusions 
were put at issue by Commonwealth. 
On April 8, 1941, the Commission in- 
stituted simplification proceedings 


under § 11(b)(2) of the act. These 
proceedings were given precedence by 
the Commission over the integration 
proceedings. On May 1, 1941, Com- 


monwealth filed an answer in the sim- 
plification proceedings and on July 2, 
1941, Commonwealth filed a supple- 
mental answer in both proceedings. 
It thereby proposed a plan which pro- 
vided for the retention by Common- 
wealth of its southern group of sub- 
sidiaries as a single integrated system. 
Commonwealth was to offer the com- 
mon stocks of its northern group of 
subsidiaries in exchange for the out- 
standing shares of its preferred stock. 
If all the holders of preferred stock 
accepted the offer all the preferred 
stock would thereby be retired. Com- 
monwealth claims that the plan thus 
would achieve the objectives of both 
the integration and simplification pro- 
ceedings. No action has as yet been 
taken by the Commission on this plan. 
On April 9, 1942, 44 PUR(NS) 217, 
the Commission entered its simplifica- 
tion order and on May 15, 1942, 45 
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PUR(NS) 1, denied by order Com. 
monwealth’s petition for rehearing 
Both orders are now under review. 
The Commission scheduled hearings 
on the issues raised in the integration 
proceedings for June, 1942, and or- 
dered that evidence be taken at these | 
hearings upon Commonwealth’s plan 
and any other plan submitted by duly 
qualified persons at these hearings, 
These issues are still undecided. 

The order which Commonwealth 
has brought here for review was en- 
tered under the provisions of § 11(b) 
(2) of the act (15 USCA § 79k(b) 
(2)). That section, in so far as here 
pertinent, provides that it shall be the 
duty of the Commission, as soon as 
practicable after January 1, 1938: 
“To require by order, after notice and 
opportunity for hearing, that each 
registered holding company, and each 
subsidiary company thereof, shall 
take such steps as the Commission 
shall find necessary to ensure that the 
corporate structure or continued ex- 
istence of any company in the holding- 
company system does not unduly or 
unnecessarily complicate the struc- 
ture, or unfairly or inequitably dis- 
tribute voting power among security 
holders, of such holding-company 
system.” 

The Commission found that the 
corporate structure of Commonwealth 
unduly and unnecessarily complicates 
the structure of its holding company 
system as a whole and unfairly and in- 
equitably distributes voting power 
among security holders of the holding 
company system. It also found that 
the elimination of all preferred stock 
and the resultant reduction of Com- 
monwealth’s corporate structure to a 
single class of common stock was 4 
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step necessary to ensure against both 
eis. It thereupon entered the order 
here under review, the pertinent part 
of which reads: “It is hereby ordered, 
pursuant to § 11(b)(2) of the Pub- 
lic Utility Holding Company Act of 
1935 and in accordance with said find- 
ings and opinion, that The Common- 
wealth & Southern Corporation shall 
change its present capitalization to one 
cass of stock, namely, common stock, 
in an appropriate manner, not in con- 
travention of the applicable provisions 
of said act or the rules, regulations, 
and orders promulgated thereunder ; 
provided, that its present funded debt 
may be liquidated according to its 
terms without acceleration other than 
such acceleration as may be found 
practicable from time to time and as 
shall not be in contravention of the 
applicable provisions of the act or the 
Commission’s rules, regulations, and 
orders promulgated thereunder.” (44 
PUR(NS) at p. 249.) 

It is not claimed by Commonwealth 
that there is not substantial evidence 
to sustain the findings by the Commis- 
sion that the corporate structure of 
Commonwealth unduly and unneces- 
sarily complicates the corporate struc- 
ture of the entire holding company 
system and that the voting power is 
unfairly and inequitably distributed 
among security holders of the holding 
company system. Indeed, there is 
tacit acceptance by Commonwealth 
that these findings are based upon sub- 
stantial evidence as may be gathered 
from its supplemental answer in which 
it presents its own plan for simplifi- 
cation. Commonwealth contends, 
however, that the order should be set 
aside because it is not authorized by 
the statute; because § 11 of the act, 


if construed so as to authorize such an 
order, is unconstitutional; and be- 
cause the proceedings which terminat- 
ed in the order were objectionable. 


I. The Contention That § 11 (b) (2) 
Does Not Warrant the Order 


{1, 2] Commonwealth urges that 
the order in the form in which it was 
entered is not justified by the language 
of § 11(b)(2) of the act. This con- 
tention requires us to consider the con- 
gressional purpose and the language 
used to carry out that purpose. What 
Congress evidently sought was the 
simplification of those holding com- 
pany systems whose corporate com- 
plexities it found had had an undesir- 
able effect upon interstate commerce. 
In § 11 Congress provided the ma- 
chinery to be used in achieving that 
end. 

Subsection (a) of § 11 provides 
for essential preliminary studies by 
the Commission of each registered 
holding company and subsidiary to de- 
termine the extent to which the hold- 
ing company system may be simplified, 
unnecessary complexities eliminated, 
voting power fairly and equitably dis- 
tributed, and the properties and busi- 
ness confined to those necessary or ap- 
propriate to the operations of an inte- 
grated public utility system. 

Subsection (b) of § 11 provides 
that after hearing and presumably in 
the light of its preliminary study the 
Commission shall require by order 
that the holding company and its sub- 
sidiaries take such action as may be 
necessary to bring about compliance 
with the standards set up by the sub- 
section. The Commission’s action 
may include both an integration and 
divestment order under subdivision 
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(1) and a simplification order under 
subdivision (2). In the case of a 
simplification order the Commission 
must direct what step or steps the 
holding company is to take in order to 
bring its corporate structure and vot- 
ing power in line with the standards 
of subdivision (2). But such an or- 
der is not self-executing and the act 
has accordingly provided two alterna- 
tive methods of carrying it out. 

The first of these methods is 
through a plan voluntarily submitted 
by the company under subsection (e) 
of § 11 and approved by the Com- 
mission. If the plan is one which can 
be carried out by the sole action of the 
parties thereto no further proceedings 
are needed. If not, the subsection au- 
thorizes the Commission, at the re- 
quest of the company proposing the 
plan, to make application to a district 


court to enforce and carry out the 


plan. In this proceeding the court, if 
it finds the plan fair, equitable, and 
appropriate, may direct it to be car- 
ried out, taking possession of the com- 
pany and its assets if necessary to that 
end. The second method is provided 
by subsection (d) of § 11 which au- 
thorizes the Commission to apply to 
a district court to enforce compliance 
with the order. The subsection con- 
templates that in such a proceeding 
the court may direct compliance with 
the order through the carrying out by 
all parties in interest of a reorganiza- 
tion plan which the court finds to be 
fair and equitable and which has been 
proposed by a party in interest and 
approved by the Commission or pro- 
posed by the Commission in the first 
instance. Here also the court is giv- 
en power to take possession of the 
48 PUR(NS) 


company and its assets if necessary to 
carry out the plan. 

It will thus be seen that the con- 
gressional purpose is to leave open to 
the holding companies a broad area of 
discretion in determining just how 
they are to bring their systems into 
compliance with the required stand- 
ards. The orders to be entered by the 
Commission under § 11(b) are fun- 
damentally directions that the com- 
panies involved achieve a stated re- 
sult in integration of operations, di- 
vestment of nonintegrated properties, 
simplification of corporate structure 
or distribution of voting power in or- 
der to meet the standards established 
by the section. While these orders 
are final and binding determinations of 
the result to be achieved it seems clear 
that Congress intended that the Com- 
mission might leave open for later 
consideration the detailed means by 
which the result directed should be 
accomplished. 

It is obvious that in many cases the 
desired result may be reached in more 
than one way. Congress evidently in- 
tended to permit the Commission to 
leave to the company involved the in- 
itiative in suggesting from among the 
available alternative methods that 
one which it deems most appropriate. 
This seems clear in the light of the 
fact, that under § 11(e) the company 
is not restricted to proposing a plan of 
compliance which it is in a position to 
carry out itself but it may also pro- 
pose a plan affecting the rights of 
third persons which it may, through 
the Commission, request a court to en- 
force against the opposition of those 
third persons. It is only if the com- 
pany does not propose a plan which 
the Commission and the court ap- 
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prove that the Commission under § 11 
(d) itself may propose and seek en- 
forcement of a plan against the op- 
position of the company. 

Having examined the statutory 
scheme we pass to the consideration 
of Commonwealth’s contentions in 
this regard. There are two of them. 
The first is that the order under re- 
view is fatally general in that it pre- 
scribes only the ultimate step required 
to be taken without pointing out the 
manner in which the required result is 
to be accomplished. It is clear from 
what has been said that this is exactly 
the sort of order which § 11(b) con- 
templates. This particular contention 
is, therefore, wholly without merit. 
Commonwealth’s other contention is 
that since the order requires that the 
company’s present preferred and com- 
mon stock be converted into a single 
class of common stock and since such 
a conversion requires the assent of the 
stockholders which the company itself 
has no power to secure, the order re- 
quires action on its part which is 
wholly beyond its power and is, there- 
fore, invalid on that ground. But 
what we have said as to the statutory 
scheme is a complete answer to this 
contention also. For it is clear that 
Congress intended that the subject 
company should be given an oppor- 
tunity, as is done by this order, to pro- 
cure the voluntary assent of its stock- 
holders to an appropriate plan or, if 
it is unable to procure such assent, to 
propose an appropriate plan to accom- 
plish the result and to secure its en- 
forcement by the district court as 
against nonassenting stockholders. 


II. The Contention That § 11 (b) (2) 
Is Unconstitutional 


A. Alleged Unlawful Delegation of 
Legislative Power 


[3] We turn next to the conten- 
tion that § 11(b)(2) is unconstitu- 
tional if construed so as to permit the 
present order. Commonwealth con- 
tends that the provisions of § 11(b) 
(2) constitute an unlawful delegation 
by Congress of legislative power in 
violation of §§ 1 and 8 of Art. I of 
the Constitution. This contention is 
based upon the premises that the act 
does not contain any declaration of 
policy with respect to the simplifica- 
tion of corporate structures and that 
it contains no intelligible standards to 
guide the Commission. Neither prem- 
ise is sound. 

Congress clearly expressed in § 1 
(c), 15 USCA § 79a(c), the policy 
which motivated the act. It is to elim- 
inate certain enumerated evils in pub- 
lic utility holding company systems 
engaged in interstate commerce or in 
activities which directly affect or bur- 
den interstate commerce. For the 
purpose of effectuating this policy 
Congress undertook, inter alia, “to 
compel the simplification of public- 
utility holding-company systems.” 
The task of determining which com- 
panies require simplification and how 
that simplification is to be achieved is 
entrusted to the Commission. These 
decisions may be reached only in con- 
formity to previously pronounced leg- 
islative standards and by methods 
carefully prescribed. The steps which 
the Commission orders the company 
to take must be such as are “neces- 





1 For an interesting and timely discussion 
of this section see Manoff—Constitutionality 
of The Simplification and Voting Power Pro- 


visions of the Holding Company Act—16 
Temple U. L. Q. 32 (1941). 
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sary to ensure” that the company’s 
corporate structure does not “unduly 
or unnecessarily’ complicate the struc- 
ture of the holding company system 
and that it does not “unfairly or in- 
equitably distribute voting power.” 
These standards are adequate to per- 
mit the Commission to carry out the 
policy of the act. Opp Cotton Mills 
v. Administrator (1941) 312 US 126, 
136, 85 L ed 624, 61 S Ct 524; Sun- 
shine Anthracite Coal Co. v. Adkins 
(1940) 310 US 381, 397, 398, 84 L 
ed 1263, 60 S Ct 907; New York 
Central Securities Corp. v. United 
States (1932) 287 US 12, 77 L ed 
138, 53 S Ct 45. 

In the Opp Cotton Mills Case, su- 
pra, the standards expressly upheld as 
adequate were “the highest minimum 
wage rates for the industry which it 
[the industry committee] determines, 
having due regard to economic and 
competitive conditions, will not sub- 
stantially curtail employment in the 
industry.” In Federal Security Ad- 
ministrator v. Quaker Oats Co. 
(1943) 317 US —, 87 Led —, 63 S 
Ct 589, the Supreme Court upheld 
the validity of regulations by the Fed- 
eral Security Administrator as to 
milled products. The sole standard 
found in the Federal Food, Drug, and 
Cosmetic Act is “Whenever in the 
judgment of the Administrator such 
action will promote honesty and fair 
dealing in the interest of consumers.” 


B. Commerce Powers * 


[4-6] It may be conceded, as Com- 
monwealth urges, that the right to 


exist as a corporation, the power to 
own and vote stock in subsidiary com- 
panies, the right to issue stock having 
designated preferences, priorities, vot- 
ing power, and other rights, and the 
right to retire or redeem securities are 
all local matters, normally regulated 
by the laws of the state. It does not 
follow that Congress is restricted in 
the exercise of the commerce power 
because any or all of these rights are 
affected thereby. That is the funda- 
mental weakness of Commonwealth’s 
contention that if § 11(b) (2) is con- 
strued so as to permit an order which 
deals solely with the corporate struc- 
ture of the holding company and the 
rights of the stockhelders among 
themselves it is unconstitutional be- 
cause outside the power conferred by 
the commerce clause. Such a conten- 
tion takes entirely too narrow a view 
of the extent of the power conferred 
upon Congress by the commerce 
clause, for it is well settled that ac- 
tivities which are in themselves intra- 
state may be regulated by Congress if 
they affect interstate commerce. Unit- 
ed States v. Darby (1941) 312 US 
100, 85 L ed 609, 61 S Ct 451, 132 
ALR 1430; United States v. Wright- 
wood Dairy Co. (1942) 315 US 110, 
86 L ed 726, 62 S Ct 523. It is im- 
material whether the effect upon inter- 
state commerce is direct or indirect if 
the activities exert a substantial eco- 
nomic effect on that commerce. Wick- 
ard v. Filburn (1942) 317 US 11], 
87 L ed —, 63 S Ct 82. 


Upon its consideration of the re- 
ports of the studies made by its com- 





2In The North American Co. v. Securities 
and Exchange Commission (1943) 133 F(2d) 
148, 47 PUR(NS) 6, cert. granted (1943) 
— US —, 87 L ed —, 63 S Ct 764, the cir- 
cuit court of appeals for the second circuit 
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held that § 11(b)(1) of the Public Utility 
Holding Company Act of 1935 is a constitu- 
tional exercise of the power conferred by 
the commerce clause. 
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mittees and by the Federal Trade 
Commission Congress expressly stat- 
edin § 1 of the act its conclusion that 
the rates charged by operating public 
utility companies and the services 
which they rendered were adversely 
influenced by holding companies 
whose corporate structures were un- 
duly complicated. Congress conclud- 
ed that unduly complicated corporate 
structures of holding companies af- 
fected interstate commerce adversely. 
Congress having thus incorporated its 
conclusion in the act itself it is not for 
this court to make an independent 
study of the economic data upon which 
the legislative conclusion was based. 
In view of its factual conclusion Con- 
gress was acting well within its con- 
stitutional power to strike at the evil 
by any means which seemed to it to be 
appropriate and desirable, It follows, 
likewise, that it is not open fer us to 


consider whether the complications of 
corporate structure which the Com- 
mission found to exist in Common- 
wealth’s case do actually adversely af- 


fect interstate commerce. Since Con- 
gress has found that such complica- 
tions have adversely affected inter- 
state commerce in many cases it is 
clearly within its power of policing 
that commerce to require the elimina- 
tion of such complications in all cases. 


C. Due Process 


[?, 8] In view of our conclusion 
that the order here complained of is 
within the commerce power Common- 
wealth’s contention that the order vio- 
lates the Fifth, Ninth, and Tenth 
Amendments necessarily fails. It is 
suggested by Commonwealth that the 
order is also in violation of the Fifth 
Amendment with respect to its stock- 
[6] 


holders since it directs an alteration 
in their rights without their consent 
and without their having been heard. 
But without granting its validity we 
think that this point is premature. 
The order now under review, as we 
have pointed out, is primarily designed 
to enable Commonwealth to comply 
with the mandate of the law by ob- 
taining the voluntary codperation of 
its stockholders. If they do thus co- 
Operate and adopt a plan which com- 
plies with the Commission’s order ob- 
viously no question of want of due 
process can arise. On the other hand, 
if a voluntary readjustment cannot 
be consummated and it becomes neces- 
sary to make application to a district 
court for the enforcement under §§ 11 
(d) or 11(e) of a plan proposed by 
the Commission or the company, the 
stockholders will have an opportunity 
to assert in the district court any ob- 
jections, including want of due proc- 
ess, which they may have to the plan 
presented in so far as it affects their 
rights. 

In Detroit Edison Co. v. Securities 
& Exchange Commission (1941) 119 
F(2d) 730, 740, 39 PUR(NS) 193, 
207, the court said: “The party who 
invokes the power to review and an- 
nul acts of Congress must be able to 
show that he has sustained, or is im- 
mediately in danger of sustaining, 
some direct injury as the result of its 
enforcement. Until some order of 
the Commission adversely affects the 
petitioner a challenge to constitution- 
al validity is premature.” This rule 
is applicable to any claim of want of 
due process by the stockholders in the 
present case, for the order cannot be 
said to affect them as yet. 

48 PUR(NS) 





UNITED STATES CIRCUIT COURT OF APPEALS 


III. The Contention That the Hear- 
ings Were Unfair 


[9-12] Finally Commonwealth as- 
serts that it was deprived of a full 
and fair hearing, such as is provided 
for by the statute and guaranteed by 
the Fifth Amendment to the Consti- 
tution. One of its objections is that 
the Commission rejected Common- 
wealth’s proffer of testimony by a 
qualified expert as to the value of 
Commonwealth’s assets, including the 
reproduction cost new and the repro- 
duction cost new less depreciation of 
the physical properties of the subsidi- 
aries and the prospective earnings. 
The stated purpose of this proffered 
evidence was to prove that the value 
of the assets was sufficient to support 
a substantial amount of preferred 
stock in Commonwealth’s capital 
structure. 

The immediate issue before the 
Commission, however, was whether 
the presence of preferred stock in 
Commonwealth’s corporate structure 
unduly and unnecessarily complicated 
the corporate structure of the holding 
company system. Upon that issue 
the Commission found that Common- 
wealth’s corporate structure was es- 
sentially unsound because the payment 
of the fixed dividend upon the pre- 
ferred stock was wholly dependent up- 
on receipt of dividends upon the com- 
mon stock of the operating subsidiar- 
ies, which dividends were quite spec- 
ulative because they were subordinat- 
ed to heavy fixed charges which the 
subsidiaries were under obligation to 
pay upon their own senior securities. 
In the light of the system’s record of 
earnings the Commission concluded 
that such a corporate structure did not 
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measure up to the standards laid down 
by § 11(b)(2). 

In reaching this conclusion the 
Commission took account of the fact 
that the debt and securities of the 
subsidiaries and the debt of Common- 
wealth, all of which were senior to 
Commonwealth’s preferred stock, 
equaled 77.04 per cent of the cost of 
the property of the system as reflected 
on its books and that the preferred 
stock equaled 20.19 per cent of that 
cost, leaving but 2.77 per cent there- 
of to represent the common stock. 
Commonwealth urges, and the Com- 
mission denies, that this was making 
use of evidence as to the value of the 
property and that Commonwealth 
should, therefore, have been permitted 
to offer its own evidence as to value. 
But we think that the Commission was 
justified in relying upon the ratio be- 
tween capitalization and cost of prop- 
erty in fortifying the conclusion it 
reached from the earnings record of 
the system that the position of the pre- 
ferred stock and particularly of the 
common was too precarious as to 
earnings to permit both to continue in 
a system which was to meet the re- 
quirements of § 11(b) (2). 

The issue before the Commission 
did not involve a valuation of the com- 
pany’s assets for the purpose of de- 
termining the respective rights of 
participation therein of the various 
existing classes of securities. Such a 
valuation may, as the Commission 
points out, later become necessary and 
if so Commonwealth will have full 
opportunity to offer its evidence. The 
question involved in the present order 
is merely whether, in the light of the 
capital structure of Commonwealth’s 
system, the continuance of any pre- 
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ferred stock will so burden and com- 
plicate the system in connection with 
its future financing and other opera- 
tions as to run afoul of the standards 
of simplicity which § 11(b)(2) has 
set. That issue did not require a val- 
uation of the system’s property and 
we think that the Commission did not 
err in refusing to enter into the con- 
sideration of that question at this 
stage of the proceeding. 
Commonwealth complains that its 
proposed plan was not considered at 
the hearing which led up to the order 
now under review. But proposals of 
detailed methods for securing the sim- 
plification of a corporate system can 
have no bearing upon the basic ques- 
tion whether simplification is in fact 
required to meet the standards laid 
down by § 11(b)(2). The oppor- 
tunity to present the plan after the de- 
termination of that question is, as we 


have seen, amply safeguarded by § 11 
and was in fact accorded Common- 
wealth by the Commission when it di- 
rected that evidence upon all plans, in- 
cluding that proposed by Common- 
wealth, be taken in the hearings in the 
proceedings under § 11(b)(1). 

The final assignment of unfairness 
is based upon the fact that the Com- 
mission failed to consider the effect of 
any orders which may hereafter be 
made by it in the proceedings under 
§ 11(b)(1). There is, however, no 
direction in the act as to whether pro- 
ceedings under § 11(b)(1) or under 
§ 11(b)(2) should be first deter- 
mined. The order of procedure is 
left entirely to the discretion of the 
Commission. We may not interfere 
with the exercise of its discretion in 
this case. 

The order of the Commission is af- 
firmed. 
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Herman Steerman 


The Bell Telephone Company of 


Pennsylvania 


[Complaint Docket No. 13296.] 


Service, § 434 — Telephones — Directory listing — Associates of subscriber. 
1. A telephone company is not obligated to supply associates of a sub- 
scriber with the same service as that furnished the subscriber in the matter 
of listings in the classified telephone directory, p. 87. 


Service, § 48 — Jurisdiction of Commission — Contractual obligation — Tele- 


phone directory listing. 


2. A complaint by a telephone subscriber against the refusal of a telephone 
company to list his associates in the classified telephone directory, if based 
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upon an agreement for additional listings and not provided by the com- 
pany’s tariff, raises a question as to breach of contract determinable in an 
action in the local courts and beyond the jurisdiction of the Commission, 
p. 87. 
Service, § 107 — Jurisdiction of Commission — Telephone directory listing. 

3. The Commission should assume jurisdiction only over that portion of 
the classified directory of a telephone company which lists, under busi- 
ness and professional headings, subscribers whose names appear in the 
alphabetical directory, and the Commission has no jurisdiction over a sub- 
scriber’s complaint against the refusal of the company to list the names 
of his associates in the classified section, p. 87. 


Service, § 162 — Rules and regulations — Effect on jurisdiction. 
Statement that provisions in the tariff of a telephone company, expressly 
excluding classified telephone directory listings, do not determine the ques- 
tion of the Commission’s jurisdiction over such listings, p. 85. 
Service, § 1 — Statutory definition. 


Statement that the statutory definition of “service” is very broad and is 
not limited to certain services but includes all things furnished or supplied 
by a public utility, although it must be a public service, p. 86. 


Public utilities, § 117 — What constitutes public service — Telephone directory 
listing. 
Discussion of the public service character of telephone directories includ- 
ing both alphabetical and classified sections, p. 86. 

Service, § 107 — Jurisdiction of Commission — Telephone directories. 
Statement that a classified directory is not such a service as the Commis- 
sion could order a telephone company to furnish, provided its other serv- 
ices are adequate, but that once having published a classified directory the 
company should not be absolutely free of regulation, at least in so far 
as concerns service furnished to subscribers, p. 86. 

(BucHanan, Commissioner, dissents in separate opinion.) 
[March 15, 1943.] 
“Someta against refusal of telephone company to list asso- 
ciates of subscriber in classified directory; dismissed for 

lack of jurisdiction. 

Herman “Lawyers,” and to charge him no 

lawyer, more than 25 cents per month for each 


By the 
Steerman, a 


ComMISSION : 
Philadelphia 


hereinafter called the complainant, 
filed a complaint against The Bell 
Telephone Company of Pennsylvania, 


respondent. The complaint, inter 
alia, alleges that in 1939, complainant 
requested respondent to list the names 
of two of his associates, who are not 
subscribers, in its Philadelphia classi- 
fied directory, under the heading of 
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such listing; but respondent refused 
so to list each name except at the rate 
of $1 per month, notwithstanding the 
fact it has filed no classified telephone 
directory tariff with the Commission 
for said rate. These facts are admit- 
ted by respondent. 

Complainant believes that his con- 
tract with respondent for telephone 
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service entitled him to additional list- 
ings for associates in the classified di- 
rectory to the same extent that he re- 
ceived additional listings in the alpha- 
betical directory, and the same rate 
(25 cents). Respondent denies this. 


Complainant contends that such 
listings are part of the telephone serv- 
ice furnished by respondent, and the 
Commission, therefore, has jurisdic- 
tion to hear the complaint. Respondent 
claims that the classified directory is 
published for profit as an advertising 
medium and is not part of its tele- 
phone service or duties under the Pub- 
lic Utility Law; that its rates for list- 
ings and other advertising in the 
classified directory, therefore, do not 
come within the jurisdiction of the 
Commission. 

It was agreed between, counsel for 
both parties and the examiner that 
testimony to be taken at the hearing 
should consist solely of facts bearing 
upon the question of the Commission’s 
jurisdiction and that the question 
should be decided by the Commission 
before proceeding further with the 
complaint. 

The complainant maintains that the 
classified directory, at least in so far 
as plain face listings, such as are se- 
cured by business and professional 
persons, is an essential and integral 
part of the telephone company’s serv- 
ice and cannot properly be divorced 
therefrom by labeling it an “advertis- 
ing medium,” as respondent contends. 


Respondent’s rates and practices for 
alphabetical directory listings are cov- 
ered by Tariff Pa. P.U.C. No. 1, Sec- 
tion 5, Seventeenth Revised Sheets 1 
and 2. The tariff expressly excludes 
classified telephone directory listings. 


It allows three free alphabetical list- 
ings for each individual line main tele- 
phone, etc. Alphabetical listings in 
addition to those permitted without 
charge are charged for at the rate of 
25 cents per month. Respondent ad- 
mits that each business customer (sub- 
scriber) who is in the alphabetical 
directory is listed once in the classified 
directory without charge if he desires. 
A classified listing is not included in 
the tariff rate for an extra alphabetical 
listing, nor is the tariff rate for an 
extra alphabetical listing credited 
against the charge made for a cor- 
responding classified listing where the 
same subscriber wants both. A sub- 
scriber desiring an extra alphabetical 
listing and a corresponding classified 
listing must pay $1.25 per month (25 
cents for alphabetical listing and $1 
for classified listing). 

To say that the provisions in the 
tariff, expressly excluding classified 
telephone directory listings, determine 
the question of the Commission’s ju- 
risdiction would be tantamount to say- 
ing the respondent has the power of 
deciding over what the Commission 
has jurisdiction. But that would be 
contrary to public interest. In West 
Penn R. Co. v. Public Utility Com- 
mission (1940) 142 Pa Super Ct 140, 
36 PUR(NS) 116, 126, 15 A(2d) 
539, Judge Rhodes said: 

“Appellant’s interpretation of the 
scope of its own rights and preroga- 
tives would result in the subordination 
of the public interest largely to a util- 
ity’s discretionary action. 

It is obvious, therefore, that such 
a provision in the tariff cannot pre- 
clude the Commission from assum- 
ing jurisdiction. 

The Public Utility Law in Art. I, 
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§ 2(20) (66 PS § 1102) defines serv- 
ice: 

“*Service’ is used in this act in its 
broadest and most inclusive sense, and 
includes any and all acts done 
and any and all things furnished or 
supplied, and any and all facilities 
used by public utilities 
‘ in the performance of their 
duties under this act to their patrons 

and the public. ag 

This definition is very broad. It is 
not limited to certain services but in- 
cludes all things furnished or supplied 
by a public utility. However, it must 
be a public service. Ambridge v. Pub- 
lic Service Commission, 108 Pa Super 
Ct 298, PUR1933D 298, 165 Atl 47. 
The test of what is a public or pri- 
vate service is found in 51 Corpus 
Juris 5: 

“The test is, therefore, whether or 


not such person holds himself out, ex- 
pressly or impliedly, as engaged in the 
business of supplying his product or 
service to the public, as a class, or to 
any limited portion of it, as contra- 
distinguished from holding himself 
out as serving or ready to serve only 


particular individuals. The public or 
private character of the enterprise 
does not depend, however, upon the 
number of persons by whom it is used 
but upon whether or not it is open to 
the use and service of all members of 
the public who may require it.” 

The telephone directory, which in- 
cludes both alphabetical and classified 
sections, is furnished by respondent 
in furtherance of its telephone service. 
The classified section has light (plain) 
type listings, bold-face listings, and 
display advertising. Bold-face list- 
ings and display advertising may well 
be advertising and not subject to the 
48 PUR(NS) 


Commission’s jurisdiction because the 
primary object of their publication 
would be advertising, with the tele. 
phone service incidental thereto. How- 
ever, all the light type listings of sub- 
scribers are in the alphabetical section 
and the reason they would be reprint- 
ed in the classified section is for con- 
venience in locating the telephone 
number of business and professional 
subscribers more quickly with the so- 
called advertising element secondary. 
Conceding the respondent has the 
right at all times to choose what ad- 
vertising it will publish and for whom, 
it must publish the names of all busi- 
ness and professional subscribers, who 
desire it, under a descriptive heading 
in the classified section. This is a fact 
respondent admits. While the reser- 
vation by respondent of the right to 
choose its advertisers, with respect to 
bold-face listings and display adver- 
tising, may not be a dedication to the 
public, its undertaking to publish the 
names of all business and professional 
subscribers, who desire it, is a dedi- 
cation to that part of the telephone 
using public. Therefore, as to light- 
type listings of business and profes- 
sional subscribers in a classified direc- 
tory, it is a public service. 

The Public Utility Law in Art. IV, 
§ 401 (66 PS § 1171) provides that 
every public utility shall furnish and 
maintain adequate and_ reasonable 
service. The classified directory is 
not such a service the Commission 
could order the respondent to furnish, 
provided its other services are ade- 
quate. We believe respondent's alpha- 
betical directory, street address direc- 
tory, and information and intercepting 
services are adequate. However, once 
having published a classified directory, 
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respondent should not be absolutely 
free of regulation, at least in so far as 
service furnished to subscribers. 

[1-3] It is difficult to see how the 
respondent is under an obligation to 
supply complainant’s “associates” with 
the same service as that furnished the 
the complainant because the associ- 
ates are not subscribers and, therefore, 
not entitled to the same privileges. 
The tariff provides for additional list- 
ings at 25 cents in the alphabetical 
directory but is silent as to additional 
listings in the classified directory. 
Therefore, since the tariff does not 
provide for additional classified list- 
ings, we are of the opinion that if 
complainant has an agreement (con- 
tract) with respondent for additional 
such listings, it is of such a private 
nature that his remedy at law for 
breach of contract is adequate and the 
Commission is without jurisdiction. 
Warren Borough v. Public Service 
Commission (1922) 80 Pa Super Ct 
10; Wallace v. Public Service Com- 
mission (1922) 80 Pa Super Ct 60; 
Monessen v. West Penn Power Co. 
PURI1933E 55. 


There is no evidence that respond- 
ent is charging other subscribers a dif- 
ferent rate for additional classified 
listings than that charged complain- 
ant. Therefore, there can be no ques- 
tion of discrimination against com- 
plainant. 

Although there are no decisions on 
the question, either by this Commis- 
sion or the courts of Pennsylvania, 
other jurisdictions have ruled upon the 
point. The authorities in other states 
are not unanimous upon this matter. 
In none of the states which take juris- 
diction, with the exception of Cali- 
fornia, has jurisdiction been extended 


over more than that portion of the 
classified directory which lists under 
business headings (plain-type listings) 
subscribers whose names appear in the 
alphabetical directory. See Subscrib- 
ers for Telephone Service v. New 
York Teleph. Co. (1937) 20 PUR 
(NS) 223. The jurisdiction holding 
to the contrary are not on point be- 
cause they concern only bold-face list- 
ings which is not before us at this 
time. Morris v. Northwestern Bell 
Teleph. Co. PUR1922D 769. 

While the decisions of other juris- 
dictions are not binding upon this 
Commission, the better view would 
seem to be that the Commission should 
assume jurisdiction only over that 
portion of the classified directory 
which list under business and profes- 
sional heading subscribers whose 
names appear in the alphabetical direc- 
tory. , Since the associates of the com- 
plainant are not subscribers, as to 
them, the Commission does not have 
jurisdiction. 

The Commission is therefore of 
the opinion that this complaint pre- 
sents only the question of the proper 
construction of a legal contract; and 
that the question raised is fully capa- 
ble of determination in an action in 
the local courts. The Commission is 
consequently of the opinion and finds 
that it is without jurisdiction; there- 
fore, 

Now, to wit, March 15, 1943, it is 
ordered: That the complaint be and 
is hereby dismissed for lack of juris- 
diction. 


Commissioner Buchanan files a dis- 
senting opinion. 


BuCHANAN, Commissioner, dis- 
senting: I don’t believe this matter 
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depends on whether a specific contract 
exists between the parties. The issue 
and the only issue before the Com- 
mission is whether the classified direc- 
tories of Bell Telephone Company in 
general and the small type listings 
therein, in particular, are subject to 
tariff requirements of the Public Util- 
ity Law. 

As I see the issue, there is no dif- 
ference between small-type listings 
and bold-type listings in the classified 
directory, except in the amounts of the 
charges made therefor, which is a 
tariff matter. Both of them, in my 


opinion, are necessary for the accom- 
modation and convenience not only of 
the telephone subscriber but of the 
public as a whole. 


In a per curiam opinion, California 
supreme court held that the California 
Railroad Commission had jurisdiction 
over the entire classified telephone di- 
rectory. In this case the utility raised 
the rates from $50 per month to $100 
per month for each one-half page of 
advertising and increased the rates 
trom $1 per month to $5 per month. 
The court based its opinion on the 
ground that a telephone directory is 
an essential instrumentality in connec- 
tion with the peculiar service offered 
by the company for the public benefit 
and convenience ; that the company in- 
cluded the profit from the classified 
directory in its operating revenue and 
thus diminished the cost and increased 
the profits of operation; that if the 
company was free of control in pub- 
lishing classified directories it could 
favor certain of its subscribers by 
juggling its rates for such service; 
that the telephone service tends to be 
a natural monopoly and is the proper 
subject of public relation and control. 
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California Fireproof Storage Co. y, 
Brundige, 199 Cal 185, PUR1926E 
852, 248 Pac 669, 47 ALR 811. 

The New York Commission in rul- 
ing that it had jurisdiction over classi- 
fied telephone directories said that 
while the company could not be com- 
pelled to publish a classified directory 
once it had inaugurated a service, it 
should not be free of regulation. In 
having published such directory it 
committed itself to the jurisdiction of 
the Commission. Like the supreme 
court of California, the Commission 
gave considerable weight to the fact 
that the company classifies and reports 
revenues and expenses of classified 
directories as operating revenue and 
expenses, Subscribers for Telephone 
Service v. New York Teleph. Co. 
(1937) 20 PUR(NS) 223. 

The Maryland Commission said 
that it had assumed jurisdiction in 
1919 over classified directories and 
that revenues and expenses of said 
directories, including all advertising, 
are reported to the Commission and 
is considered in fixing rates for tele- 
phone service. Baldwin v. Chesa- 
peake & P. Teleph. Co. PUR1928E 
529. 

In Beynon v. Lincoln Teleph. & 
Teleg. Co. (1932) PUR1933A 334, 
the Nebraska Commission held that 
the telephone company had no obliga- 
tion to publish a classified directory 
but it did not say that it did not have 
jurisdiction. It was not necessary for 
the Commission to determine that 
question because it was agreed that the 
name of the complainant would be 
listed in the next issue of the classi- 
fied directory. 

The South Dakota Commission 
ruled that it did not have jurisdiction 
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over bold-face listings in classified di- 
rectories because it was advertising 
(Morris v. North Western Bell 
Teleph. Co. PUR1922D, 769). That 
is the only adverse decision that I have 
found and that may have resulted 
from statute. 

The tariff provisions of the re- 
spondent exclude the classified direc- 
tory therefrom but it is my opinion 
that the provisions of the respondent’s 
tariff, in so doing, do not determine 
the question of the Commission’s ju- 
risdiction over classified directories. 
To say so would be tantamount to 
saying the respondent has the power 
of deciding the limit of the Commis- 
sion’s jurisdiction. The legislature 
certainly never intended such a result 
and such conclusion would be border- 
ing on the fantastic. 


The respondent has been furnishing 


the classified directory over such a 
long period of time that the public is 
relying on the service furnished there- 
in. If the respondent were to cease, 
forthwith, the classified directory, 
there would be no substitute service 
available which could furnish either 
the subscriber or the public with the 
essential information that is now be- 
ing provided in the classified section. 
Respondent attempted to show that its 
“information service” would be avail- 
able for such purpose. The testimony 
is so weak upon this point that it does 
not even begin to affect the issue. 

The Federal Communications Com- 
mission has specifically prescribed, in 
its System of Accounts, for control 
over directory advertising and sales. 
Revenue Account No. 523 entitled 
“Directory Advertising and Sales” re- 
quires the recording of every penny of 
revenue realized from all sections of 


the directory. Expense Account No. 
649 entitled “Directory Expense’”’ re- 
quires the recording of every penny 
of expense relating to printing, dis- 
tribution, and everything else connect- 
ed with directory expenses. 

The Pennsylvania Commission has 
adopted the Federal Communications 
Commission’s System of Accounts in- 
cluding Accounts No. 523 and No. 
649. Twenty-six other states have 
likewise adopted this system including 
the two accounts. Eight states have 
substantially adopted the system while 
only thirteen states have done nothing 
about it. 

Revenue and expense figures in 
these two accounts for the year 1939 
were included in the record. For 
1941, as shown by the last annual re- 
port of the respondent to this Com- 
mission, Account No. 523 totaled 
$2,708,491.57 while Account No. 649 
showed $1,791,423 or a net income 
cf $900,000 received entirely from 
the classified section of the directory. 
Quite obviously the Federal Com- 
munications Commission and _ the 
Commissions of thirty-five states con- 
sider revenues and expense from the 
classified directory as necessary for 
supervision by the regulatory Com- 
missions and subject to their juris- 
diction. 

There is not a single listing in the 
classified section which is not a sub- 
scriber to telephone service or related 
to a subscriber as provided in tariff 
provisions. If there was no classified 
directory, the use of the telephone by 
the subscriber would be restricted to 
only those numbers and tradesmen 
known to the subscriber. The result 
of this would be to diminish the use 
of the phone and its necessity as a 
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medium of fulfilling the needs of sub- 
scribers beyond their ordinary daily 
routine. In other words, the desira- 
bility of phone service would be great- 
ly lessened if the classified directory 
was not published. I am certain that 
the respondent would not be pleased 
with that result. 


It’s Easy to Use the Classified Tele- 
phone Directory 


This directory is a catalog of tele- 
phone subscribers classified according 
to business, commodities, and services 
and is designed to furnish a conven- 
ient means for finding telephone num- 
bers and for locating sources of sup- 
ply. 

To find the telephone number of a 
business concern you have in mind, 
look among the listings under the 
heading descriptive of the business. 

For locating sources of supply, look 
for the classification by name of the 
commodity or, if that is not indexed, 
by the name of the business which or- 
dinarily distributes it. 


Many trade-marked products are 
now shown in this directory and they 
may be found indexed by their trade 
mark name either as heading classi- 
fications or as a group of listings 
similarly indexed under the heading 
descriptive of the business which sup- 
plies them. This service is readily 
recognized by the trade-mark symbol 
or illustration which always appears 
ir connection with the trade-mark 
name. 

The display advertisements appear- 
ing on or near the page containing the 
heading classification in which you are 
interested will provide more complete 
buying information. 

Every day thousands of people use 
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the classified telephone directory. Sur- 
veys in twelve different cities show 
that more than eight out of ten homes 
(85 per cent) use the yellow pages 
consistently! In business places, more 
than nine out of ten (91 per cent) use 
this section frequently. For every 
10,000 telephones, there is an average 
of 5,233 buying references made each 
month! 

Why do so many people use the 
classified pages? 

The answer is simple. Because the 
Classified Section provides a real serv- 
ice—a complete buyer’s guide. It tells 
you—quickly and easily—where to 
buy the product or service you need. 

When do people use the classified 
pages? 

When people are ready to buy some- 
thing and don’t know where 
to get it they look in the 
yellow pages. 

“The yellow pages are certainly a 
great help to us newlyweds. It was 
the first place we looked for a washing 
machine, refrigerator, cleaners, up- 
holsterers, and many other articles and 
services.” 

When strangers move into town 

. and are not familiar with our 
stores and sources of supply 
they look in the yellow pages. 

“When we moved here three years 
ago, the classified was a wonderful 
help in finding business houses and in- 
dividuals to deal with. Nearly every- 
thing we bought was from the ads in 
your directory.” 

When people want some unusual or 
emergency service when 
they need service at night . . . oF 
immediate delivery they 
look for firms which offer such serv- 
ices in the yellow pages. 
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“The central refrigeration unit re- 


The above statement is taken ver- 





- Sur- cently failed in my apartment build- batim from the first two pages of the 
show ing and the gas leakage was endanger- classified directory of the respondent 
homes ing the tenants. I immediately secured published November, 1941, for the 
Pages M 4 service man from the yellow pages. Pittsburgh district. The publication 
More After correcting the condition, he sold may not be a matter of record in this 
t) use HJ me a complete new installation.” case but I cannot help but take notice 
very There can be no better proof of the of a known fact, and certainly the re- 
erage pudding than the eating thereof, so spondent can’t dispute it. 
ceach HH likewise there can be no better proof Under the Public Utility Law this 

of the necessity, accommodation, and Commission undoubtedly has juris- 
e the convenience effected by the publication diction over the classified directory 

of the classified directory than a re- facilities of respondent and its rates 
se the HJ cital of the company’s own experi- and service are matters subject to 
Serv. ence and the expressions of apprecia- tariff regulation. I, therefore, disagree 
i ~ tion of the public therefor. with the conclusion of the majority. 
re to 
eed. 
sified 

FEDERAL POWER COMMISSION 
some- 
— Louisiana Public Service Commission 
v. 

nly a , ; : 
was United Gas Pipe Line Company 
shing 
ey.» [Docket No. G-133.] 
s and 
town Re United Gas Pipe Line Company 
1 our 


: [Docket Nos. G-148, G-193.] 


City of Jackson, Mississippi 


United Gas Pipe Line Company 


[Docket No. G-157.] 
[Opinion No. 90.] 
Rates, § 171 — Uniformity — Wholesale natural gas. 


1. An over-all reduction of rates for wholesale natural gas should be al- 
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located to rate areas in accordance with the policy of obtaining uniform 
rates to the widest extent feasible, p. 94. 

Rates, § 171 — Uniformity — Wholesale natural gas — Factors considered. 

2. Uniform wholesale natural gas rates should be established in regions 
where substantially the same operating and natural conditions prevail, 
starting with the premise that the widest areas practicable in terms of aver- 
age costs and physical characteristics of service should be designated, the 
rate areas being determined by a consideration of relative costs of render- 
ing service, location of gas fields, natural boundaries, and the general char- 
acteristics of the region, p. 94. 

Rates, § 391 — Wholesale natural gas — Reasonableness to ultimate consumers. 
3. The ultimate purpose of the rate regulatory activities of the Federal 
Power Commission under the Natural Gas Act is the assurance of rea- 
sonable rates for ultimate consumers, although the Commission has no 
jurisdiction over retail rates to the ultimate consumers, p. 95. 


Rates, § 650 — Reduction by agreement — Conference method — Findings. 
Discussion, in dissenting opinion, of the conference method of effecting 
natural gas rate reductions and criticism of an agreed rate reduction with- 
out findings as to rate base, write-ups, original cost, depreciation, and other 
factors affecting the reasonableness of charges, p. 96. 


(Scott, Commissioner, concurs in result.) 
[April 16, 1943.] 
"paola by Louisiana Public Service Commission against 


wholesale rates of United Gas Pipe Line Company; re- 
duced rates effected by agreement approved. 
> 


By the Commission: These pro- sion, acting on its own motion, en- 


ceedings had their inception with the 
filing of a complaint by the Louisiana 
Public Service Commission against 
United Gas Pipe Line Company’ 
(Docket No. G-133), wherein it is 
alleged, in substance, that the rates 
charged by the company for the trans- 
portation and sale of natural gas in 
interstate commerce for resale are un- 
just and unreasonable, and should be 
reduced; and requesting the Commis- 
sion to institute an investigation of 
the rates and charges of the company 
for the purpose of fixing just and rea- 
sonable rates. 


On December 5, 1939, the Commis- 


1 Hereinafter sometimes 
“United,” or “company.” 
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referred to as 


tered an order (Docket No. G—148) 
instituting a general investigation of 
United for the purpose of determin- 
ing, among other matters, whether the 
rates and charges of the company for 
the sale and transportation of natural 
gas subject to the Commission’s ju- 
risdiction are unjust, unreasonable, 
unduly discriminatory, or preferen- 
tial. Subsequently, the cities of Jack- 
son, Hattiesburg, and New Orleans, 
and the Willmut Gas and Oil Com- 
pany of Hattiesburg, filed petitions 
asking leave to intervene in these pro- 
ceedings. Orders granted limited in- 
tervention to each of the petitioners 
were entered by the Commission. 
Complaint against United, protest- 
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ing certain changes in rates, was filed 
by the city of Jackson, Mississippi 
(Docket No. G-157) ; and in Docket 
No. G-193, the Commission, acting 
upon its own motion, entered an order 
directing United to show cause why 
certain rates for natural gas should 
not be made available to the Hatties- 
burg Gas Company of Hattiesburg, 
Mississippi. The subject matter of 
these two proceedings, as well as that 
of Docket No. G—133, was included 
in the investigation by the Commis- 
sion’s staff in Docket No. G—-148. 

Upon completion of the field work, 
the Commission’s staff assembled its 
material in exhibit form, showing the 
conclusions reached and the basic facts 
supporting such conclusions. United 
had also completed its exhibits, pre- 
paratory for a hearing in these pro- 
ceedings, and on December 11, 1942, 
fled an application for a prehearing 
conference, as provided in § 50.59A 
of the Provisional Rules of Practice 
and Regulations under the Natural 
Gas Act, as amended. The application 
was granted, and after an exchange 
of exhibits, the date and place of such 
conference was fixed for February 10, 
1943, in the Federal building at 
Shreveport, Louisiana. 

As a result of this conference Unit- 
ed agreed to file, and on April 1, 1943, 
did file with the Commission amenda- 
tory contracts effecting a reduction of 
rates for resale gas, for domestic and 
commercial consumption in the sum 
of $2,195,287, annually, based upon 


revenues for the year 1942. Prior to 
the filing by United of these amenda- 
tory contracts, the complainants and 
interveners were fully advised of the 
details of the proposed rate reduction 
at conferences held in the Commis- 
sion’s offices in Washington, D. C., 
on March 22 and 23, 1943. 

We have accepted for filing the rate 
schedules submitted by United, and 
by the attached order make them ap- 
plicable to sales and deliveries of nat- 
ural gas (for resale for domestic and 
commercial use), on and after either 
March 20, March 26, April 1, or April 
10, 1943, as provided in the estab- 
lished monthly billing periods. 

The proceedings have been carried 
out with the full codperation of the 
original complainant, Louisiana Pub- 
lic Service Commission. By the pro- 
cedure followed in these matters, the 
company, the consumers, the Commis- 
sion, and the taxpayers are saved con- 
siderable expense that would have 
been incurred, if the matter had 
proceeded to formal hearings. There 
is also avoided the delay in rate reduc- 
tions that might otherwise have oc- 
curred. 

In arriving at the amount of the re- 
duction which United agreed to make, 
the staff applied the principles laid 
down in our decisions in other natural 
gas rate cases,” including the elimina- 
tion of write-ups, the determination 
of the proper depreciation reserve, 
and allowance of a 6} per cent rate of 
return, etc. 





*Re Canadian River Gas Company, (1942) 
Opinion No. 73, 43 PUR(NS) 205, Re Lone 
Star Gas Co. (Order entered May 4, 1942); 
Cleveland v. Hope Nat. Gas Co. (1942) 
Opinion No. 76, 44 PUR(NS) 1; Detroit v. 
Panhandle Eastern Pipe Line Co. (1942) 
Opinion No. 80, 45 PUR(NS) 203; Re El 


Paso Nat. Gas Co. (Order entered October 
29, 1942). See also Re Northern Nat. Gas 
Co. (1943) Opinion No. 88, 47 PUR(NS) 74, 
where a similar rate reduction, based upon 
the principles laid down in the foregoing pro- 
ceedings, was obtained by conference proce- 
dure. 
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United Gas Pipe Line System 


The United Gas Pipe Line Com- 
pany owns and operates a natural gas 
pipe-line system consisting of approx- 
imately 5,900 miles of pipe lines. The 
principal properties are located in Ala- 
bama, Florida, Louisiana, Mississip- 
pi, and Texas. United purchases its 
entire requirements of natural gas 
from producers in Texas, Louisiana, 
and Mississippi. The gas so pur- 
chased is transmitted by United 
through its pipe-line system and sold 
to industrials, distribution companies, 
and other pipe-line companies in the 
above-mentioned states.® 

United sells natural gas (a) direct- 
ly to industrials for consumers’ own 
use; and (b) to pipe-line companies 
who transport and resell the gas at 
the city gates of St. Louis, Memphis, 
Birmingham, and Atlanta and other 


points ; and (c) to forty-five distribu- 
tion companies serving 265 communi- 
ties having a total population in excess 
of two and one-half million, including 
the cities of San Antonio, New Or- 
leans, Wichita Falls, Austin, Beau- 
mont, Jackson, Mobile, and Pensa- 


cola. Through its affiliates, Houston 
Gulf Gas Company, United also sup- 
plies a portion of the requirements of 
natural gas at the city gate of Hous- 
ton. Approximately 52 per cent of 
United’s total sales are made directly 
to industrials for consumers’ own use. 


Allocation of Reduction 


[1, 2] The over-all reduction of 
$2,195,287 has been allocated to “rate 
areas” in accordance with the Com- 
mission’s established policy of endeav- 





$In Docket No. G-232, Nov. 10, 1942, Unit- 
ed was held to be a “natural-gas company,” as 
defined in the Natural Gas Act. 
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oring to obtain uniform rates to the 
widest extent feasible. In determin- 
ing areas where uniform rates should 
prevail, consideration is given to the 
relative cost of rendering service, the 
location of gas fields, natural bounda- 
ries, and the general characteristics of 
the region. In other words, our pur- 
pose is to encourage the establishment 
of uniform rates in regions where 
substantially the same operating and 
natural conditions prevail, starting 
with the premise that the widest areas 
practical in terms of average costs and 
physical characteristics of service, 
should be designated. 

In accordance with these principles, 
for the purpose of allocating the over- 
all rate reduction, the territory of the 
company was divided into 7 rate areas, 
as follows: 

San Antonio area. (Generally 
west of Edna, Texas, and southward 
from Austin; it includes both Austin 
and San Antonio. ) 

Wichita Falls area. (From Wi- 
chita Falls, Texas, northwest to the 
Amarillo gas field. This area is not 
connected with the main United sys- 
tem. ) 

Central area. (Generally from 
Fort Worth, Texas, east to the Mis- 
sissippi river and from the northern 
boundary of Louisiana to the gulf, 
with two exceptions, namely Houston 
and vicinity and Beaumont and vicin- 
ity. ) 

Houston area. 
and environs. ) 

Beaumont area. 
as and environs. ) 

Jackson area. (From the Missis- 
sippi river east to Pensacola, Florida, 
but not including the New Orleans 
area, The Jackson area includes 


(Houston, Texas, 


(Beaumont, Tex- 
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Jackson, Mississippi, Mobile, Ala- 
bama, and Pensacola, Florida.) 
(City of New 


New Orleans area. 
Orleans and environs. ) 

The following tabulation shows the 
rates per thousand cubic feet in each 
area prior to and after the rate reduc- 
tion : 


Old 
Rates 


.. 30¢ 

-« 2€ 
30¢ 
30¢-27¢, 223¢ 
20¢ 


20¢ 
.. 30¢-15.4¢ 


New 


Area Rates 


San Antonio Area .. 
Wichita Falls Area 
Jackson Area 

Central Area 
Houston Area 
Beaumont Area 

New Orleans Area 


It will be noted that the new rate 
for Houston, Beaumont, and New 
Orelans is 15 cents, which is consid- 
erably lower than the rates for the 
other areas. This lower rate is due 
solely to the very close proximity of 
each of these areas to the sources of 
natural gas. 

The instant reduction to the New 
Orleans area for domestic and com- 
mercial gas amounts to $66,049. This 
is in addition to an annual reduction 
to this same class of sales for resale 
in the New Orleans area that was 
made in 1942 (retroactive to August, 
1941) of $162,094.4 Thus, the to- 
tal annual reduction to this area since 
this case started amounts to $228,143. 
Furthermore, the contract between 


United and New Orleans Public Serv-' 


ice Company which will be supersed- 
ed by the new rates, provided for a 
nominal domestic gate rate of 30 cents 
per thousand cubic feet. The con- 
tract provided for a credit, against 
this rate, of 3.65 cents per thousand 
cubic feet for each billion cubic feet 





£A portion of this reduction was absorbed 
by Interstate Natural Gas Company, Inc., by a 
simultaneous reduction in charges to United. 


of gas sold by United to the New Or- 
leans company for use in its power 
plant. The maximum credit allowed 
was 14.6 cents per thousand cubic 
feet, making possible a minimum do- 
mestic gate rate of 15.4 cents per 
thousand cubic feet, dependent upon 
the continued use of a certain mini- 
mum amount of gas in the New Or- 
leans Public Service Company power 
plant. Almost 100 per cent increase 
in the price of gas was possible under 
the terms of this contract. The new 
rate rectifies this situation. The 15- 
cent rate will be independent of the 
power plant usage. 

A very substantial part of the gas 
consumed in the city of New Orleans 
is transported by Interstate Natural 
Gas Company, Inc., for United and 
in addition United purchases gas from 
Interstate. Any reduction in the 
charges of Interstate will result in a 
further reduction in the New Orleans 
gate rate. Proceedings involving In- 
terstate’s rates were instituted some 
time ago; hearings have been held and 
briefs filed therein (Docket No. G- 
149). This matter is under active 
consideration by the Commission and 
an early decision will be rendered. 


Benefits to Retail Consumers 


[3] The Commission is not un- 
mindful of the fact that the ultimate 
purpose of its rate regulatory activi- 
ties under the Natural Gas Act is the 
assurance of reasonable rates for ul- 
timate consumers. This purpose has 
been recognized by the courts, partic- 
ularly the U. S. circuit court of ap- 
peals for the seventh circuit in con- 
nection with the Commission’s order 
involving the rates of the Natural Gas 
Pipe Line Company of America and 
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Texoma Natural Gas Company.’ The 
Commission anticipates that the rate 
reductions will be passed on to ulti- 
mate consumers by the distributors. 

It is sometimes mistakenly assumed 
that the Federal Power Commission 
has jurisdiction over retail rates to the 
ultimate consumer, but this is not so. 
Its jurisdiction is over certain sales 
for resale only. The city gate rate, al- 
though important, is not the only fac- 
tor in the retail rate. In certain cases 
the controlling factor is the distribu- 
tion company’s spread between the 
city gate and the retail rate, which is 
subject to state or local authority. 

Exhibit A to the attached order lists 
all the distributors which purchase 
gas from United and its affiliate, 
Houston Gulf Gas Company. A 
summary of the total amount of the 
reduction applicable to each distribu- 
tor is shown on Sheet 1 of the exhibit. 
On the remaining sheets of the exhib- 
it, there is listed each community 
served by distributors and the amount 
of reduction applicable to such com- 
munity. This information is attached 
to the order for the purpose of advis- 
ing each distributor and each com- 
munity of the estimated reduction ap- 
plicable to it, thereby enabling prompt 
consideration of an appropriate re- 
duction in the retail rate in each case. 

Exhibit B to the attached order 
lists the rate schedules filed by United 
and gives the effective date of each. 
[Exhibit B omitted. ] 


Scott, Commissioner, concurring 


in the result: I concur in the conclu- 





5 Natural Gas Pipeline Co. v. Federal Pow- 
er RUNS) ae (1942) 131 F (2d) 137, 47 


p. v. Federal Power Commission 
al 121 F(2d) 159, 164, 40 PUR(NS) 
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sion of the majority that the proposed 
rate reduction be made effective. | 
feel constrained, however, to dis- 
agree with my associates concerning 
the method used in disposing of these 
proceedings. 

The investigation is terminated and 
reduced rates become effective without 
the Commission specifically determin- 
ing a rate base, or finding the amount 
of any write-ups, the original cost of 
utility plant, accrued depreciation, 
working capital, operating expenses, 
annual depreciation expense taxes, 
rate of return, the inadequacy of the 
company’s depreciation reserve, and 
the reasonableness of charges paid by 
this company to an affiliate for gas 
purchased. 

I regret that specific findings have 
not been made concerning these mat- 
ters. I recognize, however, the de- 
sirability, during the war period, of 
making every reasonable effort to re- 
duce the time involved in rate mat- 
ters. In this regard the Commission 
has an enviable record of disposing 
of other rate cases in an expeditious 
manner. Several cases, in fact, have 
been settled by negotiation. I believe, 
however, that the public interest re- 
quires not only that rates be reduced 
from time to time, but also that their 
reasonableness be tested only after 
and upon the establishment of a rate 
base and a determination of the con- 
comitant factors related thereto. If 
these findings are not made, compli- 
cations and difficulties may arise later 
between the pipe-line company and 
distributing companies which may 
result in misunderstanding and delay 
or reduce the benefit that really be- 
longs to the consumers. It may even 
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necessitate, at some future date, a 
further extensive investigation. 

The majority states that it is an- 
ticipated “ . that the rate re- 
ductions will be passed on to ultimate 
consumers by the distributors.” Ref- 
erence to Exhibit A, attached to the 
order, clearly reveals that the largest 
distributor and largest single bene- 
fciary from the reduced rates is the 
United Gas Corporation, parent of the 
United Gas Pipe Line Company. 
This distributor will receive $721,172, 
or 33 per cent of the total reduction. 
Both of these companies are a part 
of the Electric Bond & Share system. 
In addition, several of the other dis- 
tributing companies are a part of the 
same utility system. Adding the re- 
duction to these affiliated distributors 
to the amount applicable to the United 
Gas Corporation increases the reduc- 
tion to the Electric Bond & Share 
properties to approximately 40 per 
cent of the total reduction provided 
by the new rates. This great benefit 
accrues to them but we are without 
any commitment or assurance that it 
will be passed on to the ultimate con- 
sumer. If it is not passed on, a large 
portion of the reduction in rates will 
merely represent a shifting of profits 
between companies in the same hold- 
ing company system. 

The rates of the United Gas Pipe 
Line Company obviously are unrea- 
sonable. I do not desire to withhold 
from the consumers a substantial re- 
duction in rates. For that reason I 
concur in the result obtained, with the 





1In the Natural Gas Pipe Line Company 
Case, supra, United States circuit court of ap- 
peals, seventh circuit, the court required the 
entire amount of the refund resulting from a 
tate reduction order of this Commission to be 
passed on to the consumer. 


[7] 


hope that the consumers receive the 
full benefits to which they are entitled. 

The views herein expressed, as to 
the nature of our responsibility in 
connection with the performance of 
the rate-making function, I believe to 
be the essence of sound regulation. 
If they are accepted and followed, no 
insurmountable obstacle to effecting 
rate reductions by the conference 
method will ensue. They should be 
the rock-bottom minimum require- 
ments in carrying on our work in the 
rate-making field. To continue the 
use of such standards assures a means 
of protecting the public and imposes 
no unreasonable restraint on the 
utility. 

ORDER 


It appearing to the Commission 
that : 

(a) Pursuant to the request of the 
United Gas Pipe Line Company, a 
prehearing conference was held in 
these proceedings on February 10, 11, 
and 12, 1943, under the provisions of 
§ 50.59A of the Provisional Rules 
of Practice and Regulations under 
the Natural Gas Act, as amended; 

(b) As a result of the said con- 
ference United, on April 1, 1943, 
filed certain revisions in its contracts 
for the sale of natural gas for resale, 
representing an annual reduction in 
the sum of $2,195,287, the details 
of such reduction by distributors and 
communities being attached hereto as 
Exhibit A [omitted herein] and made 
a part hereof ; 

(c) United has made application 
that the reduced rates contained in 
the rate schedules in the attached Ex- 
hibit B be allowed to take effect on 
either March 20, March 26, April 1, 
or April 10, 1943, as provided in the 
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respective billing periods; and it is they are hereby permitted to take ef. 
in the public interest that such effec- fect on and after March 20, March 26, 
tive dates be established; April 1, or April 10, 1943, as pro- 
Now, therefore, in view of the vided in the respective established 
foregoing, and for the reasons set billing periods; 
forth in Opinion No. 90 issued with (B) The aforesaid rate schedules 
this order and, by reference, made a_ shall be deemed to have been filed and 
part hereof; published in compliance with the 
It is ordered that: Natural Gas Act; 
(A) The rate schedules of United (C) The proceedings in the above- 
Gas Pipe Line Company, as described named and numbered dockets be and 
in the attached Exhibit B, be and they are hereby terminated. 
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Pennsylvania Public Utility Commission 


Postal Telegraph-Cable Company 


[Complaint Docket No. 13594.] 
Construction and equipment, § 2 — Jurisdiction of Commission — Facilities near 
airport — Public hazard. 
1. The Commission has jurisdiction to order the removal or relocation of 
poles and wires of a telegraph company located so near the runways of an 
airport as to constitute a public hazard, p. 99. 
Construction and equipment, § 5 — Facilities near airport — Public hazard. 


2. Poles and wire facilities located so near the runways of an airport as to 
create a definite mental and actual hazard to the public using the airport 
should be relocated or removed for the public good, p. 102. 


Construction and equipment, § 5 — Removal or relocation of facilities — Public 
hazard — Burden of cost, 


3. A telegraph company should be required to bear the cost and expense 
incident to removal or relocation of wires and poles found to constitute a 
hazard to the public using an airport, p. 102. 


[March 8, 1943.] 
NVESTIGATION on motion of Commission to determine wheth- 
I er or not pole and wire facilities located near an airport con- 
stitute a public hazard; relocation or removal ordered. 


> 


By the Commission: This mat- on our own motion to determine 
ter is before us upon an investigation whether or not the pole and wire fa- 
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cilities of the Postal Telgraph-Cable 
Company, respondent, located oppo- 
site the Connellsville airport consti- 
tute a hazard to the accommodation, 
convenience, and safety of respond- 
ent’s patrons, employees, and the pub- 
lic. Hearings were held and oral ar- 
gument heard. 

[1] Although the respondent bore 
the burden of proof under § 420 of 
the Public Utility Law, the Commis- 
sion’s counsel assumed the burden of 
going forward with the evidence. At 
the conclusion of the Commission’s 
case, counsel for respondent moved to 
dismiss the complaint on the ground 
that the Commission has no jurisdic- 
tion. The motion was denied and an 
exception noted. This question of 


jurisdiction was later argued in re- 
spondent’s brief and on oral argument 
and must first be considered by us. 


“Section 401. Character of Serv- 
ice and Facilities——Every public util- 
ity shall furnish and maintain ade- 
quate, efficient, safe, and reasonable 
service and facilities, and shall make 
all such repairs, changes, alterations, 
substitutions, extensions, and im- 
provements in or to such service and 
facilities as shall be necessary or prop- 
er for the accommodation, conven- 
lence, and safety of its patrons, em- 
ployees, and the public. Such serv- 
ice atso shall be reasonably continu- 
ous and without unreasonable inter- 
tuptions or delay. Such service and 
facilities shall be in conformity with 
the regulations and orders of the 
Commission. % 

“Section 413. Proper Service and 
Facilities Established on Complaint. 
—Whenever the Commission, after 
reasonable notice and hearing, upon 
its own motion or upon complaint, 


finds that the service or facilities of 
any public utility are unreasonable, 
unsafe, inadequate, insufficient, or un- 
reasonably discriminatory, or other- 
wise in violation of this act, the Com- 
mission shall determine and prescribe, 
by regulation or order, the reasonable, 
safe, adequate, sufficient, service or 
facilities to be observed, furnished, 
enforced, or employed, including all 
such repairs, changes, alterations, ex- 
tensions, substitutions, or improve- 
ments in facilities as shall be reason- 
ably necessary and proper for the 
safety, accommodation, and conven- 
ience of the public, and shall fix the 
same by its order or regulation.” 

These sections are substantial re- 
enactments of similar provisions of 
the Public Service Company Law. 

The courts have repeatedly held 
that matters over which the Commis- 
sion has jurisdiction must first be de- 
termined by the Commission before 
the courts will adjudge any phase of 
the controversy. 

In Cook v. Pennsylvania Power & 
Light Co. (Pa 1929) 32 Dauph. 341, 
a bill in equity was filed alleging that 
the utility maintained its wires in 
such condition as to be hazardous to 
human lives and property and also in 
such manner as to produce radio inter- 
ference, and sought a mandatory in- 
junction. The Dauphin county court 
dismissed the bill for the reason that it 
involved a matter wholly within the 
jurisdiction of the Public Service 
Commission. 

In Midland Borough v. Steuben- 
ville. E. L. & B. V. Traction Co. 
(1930) 300 Pa 134, 150 Atl 300, the 
borough granted consent to the rail- 
way company to occupy certain 
streets with its tracks, poles, and 
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wires. Subsequently high-tension 
lines of two power companies were 
attached to the poles of the railway 
company without the consent of the 
borough. A bill in equity was filed 
by the borough, alleging that the use 
of the facilities of the railway com- 
pany by the power companies jeopard- 
ized the safety of the public, thus 
constituting a public nuisance, and a 
mandatory injunction was sought to 
remove said wires. 

The supreme court in affirming the 
decree of the lower court dismissing 
the bill, said, 300 Pa at p. 143: 

“In the instant case, the complaint 
is based on the use of facilities actu- 
ally within the state, alleged to 
jeopardize the safety of the citizens, 
constituting a public nuisance. It is 
clearly within the power of the Com- 
mission to make such order, upon 


complaint by the borough of Mid- 
land, as may be required to cor- 


rect danger which exists, if 
any, and, as to this question, 
it is given jurisdiction preliminarily, 
with the right of the dissatisfied par- 
ty to appeal. If the service com- 
plained of is ultra vires, relief may be 
granted, or the commonwealth may 


secure the prohibition of an unlawful: 


act by quo warranto proceedings. 
The equity court had no jurisdiction 
to decree the removal of the wires in 
the case at bar. - 

In support of its contention that 
the Commission lacks jurisdiction 
over the matters alleged in the inves- 
tigation in this case, respondent relies 
upon the following cases: Jennings 
v. Public Utility Commission (1940) 
140 Pa Super Ct 569, 14 A(2d) 882; 
West Penn R. Co. v. Public Utility 
Commission (1939) 135 Pa Super 
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Ct 89, 29 PUR(NS) 22, 4 A(2d) 
545; Stump v. Pennsylvania Power 
& Light Co. (Pa 1940) 35 PUR 
(NS) 59; Ackerman v. Public Sery- 
ice Electric Co. (NJ 1917) PUR 
1918A 583; Swarthmore v. Public 
Service Commission, 277 Pa 472. 
PURI923E 367, 121 Atl 488; Fog. 
elsville & T. Electric Co, v. Pennsyl- 
vania Power & Light Co. 271 Pa 237, 
PURI921E 767, 114 Atl 822. 

The principles enunciated in Jen- 
nings v. Public Utility Commission, 
supra, are in no way controlling in 
the instant case. That case involved 
a construction of § 409 of the Public 
Utility Law, and the court held that 
after the Commission had _ granted 
permission to a railroad to abandon a 
part of its line without any qualifica- 
tion or conditions, the Commission 
is without power to compel the rail- 
road to remove its rails, ties. etc., at 
highway crossings, to repave the 
highway at those points or to pay 
damages due property owners as a 
result thereof. It was further held 
that said section concerns only cross- 
ings where the line of an operating 
railroad crosses a highway or the 
lines of another operating railroad, 
and not where a highway is crossed 
by an unused or abandoned right of 
way. 

The facilities of respondent in- 
volved in the instant case are used and 
useful by respondent in furnishing 
service, and the power of the Com- 
mission to determine the safety of 
said facilities is found in § 413, 
supra, and is not impaired by any 
prior order of the Commission. 

In West Penn R. Co. v. Public 
Utility Commission (1940) 142 Pa 
Super Ct 140, 36 PUR(NS) 116, 19 
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4(2d) 539, the court, in holding that 
fhe Commission in granting a certifi- 
ate of public convenience, evidencing 
the approval of the Commission for 
, public utility to abandon a part of 
its line of service, has the power to 
impose conditions which are not con- 
fned to transportation services but 
rate to the safety of the general 
traveling public, provided that the con- 
ditions are just and reasonable and 
ae proper under the franchises, con- 
tracts and common-law duties of the 
itility, said at pp. 150, 151, of 142 
Pa Super Ct, 36 PUR(NS) at pp. 
123, 124: 

“The plain import of the word ‘the 
Commission, in granting such certifi- 
ate, may impose such conditions as 
itmay deem to be just and reasonable’ 
in§ 203(a), 66 PS § 1123(a), is to 
give authority to the Commission to 
impose conditions which will proper- 
ely safeguard, under the particular 
tircumstances, the public interest as 
to safety. The only limitation is that 
the conditions imposed must be just 
and reasonable. Appellant wishes to 
escape the clear meaning and force of 
§ 203(a) of the Public Utility Law, 
66 PS § 1123(a), by limiting the con- 
ditions which the legislature has au- 
thorized and empowered the Commis- 
sion to impose on abandonment to 
those affecting service. This argu- 
ment, in our judgment, is grounded on 
al erroneous premise that the subject 
matter within the Commission’s ju- 
tisdiction can never be the safety of 
the general traveling public, but must 
be limited to service or to safety or 
convenience of the public served. 
From this it argues that therefore the 
conditions which can be imposed un- 
der § 203(a) of the Public Utility 
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Law, 66 PS § 1123(a), must be con- 
fined to service, and the safety of the 
general traveling public may not be 
considered. Not only would appel- 


lant’s construction make much of that 
section meaningless, but appellant’s 
contention from which its argument 
springs is not based on either the Pub- 
lic Utility Law or judicial authority. 
See §§ 409 and 413 of the Public 
Utility Law, 66 PS §§ 1179, 1183. 


“Section 401 of the Public Utility 
Law, 66 PS § 1171, requires every 
public utility to furnish and maintain 
safe facilities, and to make ‘all such 
repairs, changes, alterations, substitu- 
tions, extensions, and improvements 
in or to such facilities as shall 
be necessary or proper for the 
safety of its patrons, employees, and 
the public.’ If we follow appellant’s 
contention that ‘public’ means only 
those who use the services of the util- 
ity, the word ‘patrons’ becomes su- 
perfluous and meaningless. No word 
of a statute is to be left meaningless 
unless no other construction is possi- 
ble. Com. ex rel. Meinzer v. Smith 
(1935) 118 Pa Super Ct 250, 180 Atl 
179; Easby’s Petition (1937) 124 Pa 
Super Ct 578, 189 Atl 548, affirmed 
(1937) 326 Pa 511, 192 Atl 646.” 

It thus can be seen that this case 
rather than supporting the position of 
the respondent supports the position 
of the Commission. 

In Stump v. Pennsylvania Power & 
Light Co. supra, the complainants al- 
leged that the smoke and soot from 
respondent’s generating plant was 
detrimental to their health and prop- 
erty. Unlike the present case, the 
above case involved the private rights 
of property owners and was not con- 
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cerned with public safety, conse- 
quently we dismissed the complaint 
for lack of jurisdiction. 

The other cases cited by respond- 
ent are in no way applicable to the 
question involved herein, and, there- 
fore, do not warrant any discussion. 

Under the statutory and judicial 
law above cited, especially the Mid- 
land Borough Case, supra, it is clear 
that we have original jurisdiction to 
determine whether or not the facilities 
of a public utility jeopardize the safe- 
ty of the public. Any action taken in 
this matter would not be based upon 
policy, but would be based upon the 
express powers conferred upon us by 
§§ 401 and 413 of the Public Utility 
Law. 

[2, 3] The next question to be de- 
termined is whether or not the facil- 
ities of the respondent do constitute 
a hazard to the accommodation, con- 
venience, and safety of respondent’s 
employees, patrons, and the public. 

Respondent admits that its poles 
and wires are located within the right 
of way of State Highway Route No. 
117. This line, which now consists 
of poles carrying two crossarms, the 
top arm carrying nine and ten wires 
in some places and the lower arm car- 
rying two and three wires, was con- 
structed approximately in 1900. In 
1936 and 1937 the airport was con- 
structed at an approximate cost of 
$1,000,000 with the help of the WPA 
on land purchased by the city of Con- 
nellsville for that purpose. 

The airport consists of three run- 
ways designated A, B, and C; runway 
C not being involved in this proceed- 
ing. Runway A, running in a north- 
west-southeast direction, is 3,000 feet 
long and 500 feet wide, the center 150 
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feet of which is paved with macads 
Runway B, running in an east-we 
direction, is of the same dimensio 
and construction as runway A, 

A major of the United State 
Army Air Corps Reserve, and a req 
resentative of the Civil Aeronautig 
Authority testified as to the necessit 
of an airport in this area and also 
to the reasons this specific site wa 
selected. The uncontradicted test 
mony of these witnesses was to t 
effect that an airport in the Connells 
ville area was necessary because: firs 
the near-by Army base at Uniontow 
had to be discontinued because of i 
adequacy; second, to meet the aviz 
tion needs of a population of so 
300,000 people in the area because 0 
the inadequacy of the existing ai 
ports; third, to provide a suitable ai 
port for air traffic which could not uti 
ize the Pittsburgh airports, where fh 
ing conditons are frequently below th 
minimum standards of visibility an 
ceiling established by the Civil Aero 
nautics Authority for private, mil 
tary, and commercial flying; fourt 
the fact that a civil airway, which 1 
a radio street or beam connecting ai 
ports that are used by military, con 
mercial, and private aviation, passe 
over the area; fifth, the requiremen 
of national defense. 

The testimony further shows th 
the specific site of the airport was se 
lected only after a thorough investiga 
tion had been made and all factors re 
lating to the selection of airports full 
considered. The following factor 
were considered : the reasonableness 0 
developing the site; the distance fro 
the mountains; the altitude; drainage 
proximity to populated areas; prox 
imity to the radio range or airway 
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ymospheric conditions. The final se- 
ction of the site was approved by the 
(nited States Army Air Corps, the 
(vil Aeronautics Authority, and the 
{ate Division of Aeronautics. 

A United States Government Engi- 
ser prepared and identified Commis- 
jon Exhibit No. 1, which shows the 
gutheastern terminus of runway A 
ad the eastern terminus of runway B 
with respect to the facilities of the 
rspondent located on State Highway 
Route No. 117. It appears from this 
ahibit that from the southeastern 
ad of runway A the ground surface 
tops down sharply to the edge of the 
tighway and on the northwesterly 
ide thereof four poles of the re- 
gondent are located in the area be- 
yond runway A and within the line of 
he runway, if projected. Two poles 
ue opposite the end of the paved por- 
tion of the runway and the tops of 
these poles are respectively 4.7 and 7.0 
fet above the elevation of the center 
of the southeastern terminus of the 
pved portion, while the other two 
ples are opposite the unpaved north- 
astern side of said runway, and the 
ps of these poles are respectively 
1.2 and 10.5 feet above the elevation 
ofthe above noted point of the paved 
tinway. 

The above exhibit also shows that 
wthin the right of way of the high- 
way, and on the westerly side thereof, 
ive poles of the respondent are located 
in the area beyond runway B and 
within the limits of the runway, if 
projected. One pole is opposite the 
inpaved southeastern side of said run- 
way, the top thereof is 5.7 feet above 
the elevation of the center of the east- 
tm terminus of the paved portion. 
Two poles are opposite the end of the 
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paved portion of the runway and the 
tops of these poles are respectively 
11.7 and 18.9 feet above the eleva- 
tion of the center of the eastern ter- 
minus of the paved portion. The 
other two poles are opposite the un- 
paved northeastern side of said run- 
way, the top of these poles are respec- 
tively 26.3 and 31.4 feet above the 
elevation of the above noted point of 
the paved portion. 

The effect of the above-described 
poles and wires upon the use of the 
airport is shown by Commission Ex- 
hibit No. 4, prepared by an airport en- 
gineer of the Civil Aeronautics Ad- 
ministration. He testified that the 
standards for “approach zones” for 
airports of this size are as follows: 

“For an airport of this size having 
the length of runways that this Con- 
nellsville airport has, there are two 
requirements, one is for the noninstru- 
ment approach and the other is for 
instrument approach, and those ap- 
proaches are designated as areas which 
are trapezoidal in dimension. 

“For noninstrument approach our 
requirements are, that we consider a 
strip at the end of the runway 500 feet 
wide, tapering to 2,500 feet wide 2 
miles out as the flight zone, and there 
should be no projection into that 
trapezoidal flight zone any higher 
than an angle of 1 to 30 from the end 
of the runway. 

“Tf that runway was to be used for 
instrument approach in the trapezoidal 
area widens out to 1,000 feet wide at 
the end of the runway to 4,000 feet 
wide 2 miles out, and the angle to be 
clear is stripped down to 1 to 40.” 

Commission Exhibit No. 4 desig- 
nates the noninstrument approach 
zones for the Connellsville airport, the 
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location of respondent’s poles and the 
length of the runways not usable be- 
cause of pole obstructions above the 
30 to 1 glide angle. He further tes- 
tified that these poles and wires do 
constitute a hazard to the public us- 
ing the airport. 

The above-mentioned major in the 
United States Air Corps Reserve, who 
has 9,000 to 10,000 pilot hours in all 
types of aircraft to his credit, 6,000 
of which have been officially logged, 
and whose qualifications are not ques- 
tioned, testified that he is familiar with 
the airport and with respondent’s poles 
and wires and that said facilities con- 
stitute a definite mental as well as an 
actual hazard to the public using the 
airport. 

A captain from the office of the 
chief of the Air Corps, with 3,000 
pilot hours, 2,500 of which are mili- 
tary, whose qualifications were not 
questioned, testified that he had flown 
a plane into the Connellsville airport 
a short time before the hearing and 
had made a thorough inspection from 
both the air and the ground, and that 
in his opinion the poles and wires of 
respondent constitute a hazard to the 
public using the airport. 

A third pilot having 4,400 pilot 
hours, who is chief pilot, instructor 
and director of government pilot 
training for Fayette Airways, Incor- 
porated, located at the Connellsville 
airport, and whose qualifications were 
likewise not questioned, testified that 
he is familiar with all flying conditions 
at the airport, the use of the airport 
by the public and that in his opinion 
the poles and wires of the respondent 
constitute a definite hazard to the pub- 
lic using the airport. He testified that 
from October, 1940, to and including 
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September, 1941, an estimated total 
of 18,124 landings and a like number 
of take-offs were made at the Con. 
nellsville airport, 2,668 of which were 
made by privately owned or transient 
planes and the remainder made by 
planes used in the government pilot 
training program. He further testi- 
fied that a majority of these landings 
were made over the poles and wires of 
the respondent because the prevailing 
westerly winds necessitated landing in 
a westerly direction on runways A and 
B. He also testified that anyone is 
permitted to use the Connellsville air- 
port. 

The assistant director of the Safe- 
ty Bureau of the Civil Aeronautics 
Board and a pilot with 4,000 pilot 
hours, whose qualifications were not 
questioned, testified that upon the basis 
of his experience, Commission’s Ex- 
hibit No. 1, and the testimony of the 
previously mentioned witnesses, in his 
opinion the poles and wires of re- 
spondent constitute a very definite 
hazard to the public using the airport. 

While respondent admits that its 
poles and wires do constitute a partial 
hazard, but not a hazard to the extent 
testified to by the Commission’s wit- 
nesses, respondent did not, however, 
present any testimony in support of 
its position. The only testimony of- 
fered by respondent related to the cost 
of removing or relocating its facilities 
in question. 

In both its brief and oral argument, 
respondent contends that the record in 
this case does not justify the removal 
or relocation of its facilities at its own 
expense. This argument is based on 
two premises, factual and legal, nei- 
ther of which find any support in the 
record. Respondent contends that the 
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removal of its facilities would be for 
the sole benefit of the operators of the 
airport. This contention is contrary 
to the facts of record. The record 
dearly shows, and we so find, that the 
airport is municipally owned and is 
used by the public at large without 
limitation or restriction. The con- 
sruction of the airport was in the 
public interest, and it is likewise for 
the public good that the runways be 
free from hazardous obstructions. 
The uncontradicted testimony clearly 
shows, and we so find, that the above- 
described poles and wires of respond- 
ent are a definite mental and actual 
hazard to the public using the airport, 
and therefore should be relocated or 
removed for the public good. 

The contention of the respondent 
that, if the said facilities should be 
removed or relocated, the cdést incident 
thereto should not be borne by it, is 
without merit. Under the provisions 
of § 401, supra, it is the duty of pub- 
lic utilities to furnish and maintain 
safe and adequate facilities, and to 
make all such changes and alterations 
to such facilities as shall be necessary 
or proper for the accommodation, 
convenience, and safety of the pub- 
lic. Under the provisions of § 413, 
supra, the Commission is empowered 
to prescribe the reasonable safe condi- 
tions and facilities to be furnished, in- 
cluding all such changes and altera- 
tions as shall be necessary and proper 
for the accommodation, convenience, 
and safety of the public. 

Respondent’s legal argument is also 
answered by the superior court in the 
case of Bell Teleph. Co. v. Public Util- 
ity Commission (1940) 139 Pa Super 
Ct 529, 531, 12 A(2d) 479. The 
question in that case was “whether the 
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Bell Telephone Company of Pennsyl- 
vania is entitled to be reimbursed for 
a loss it suffered as a result of a change 
it was compelled to make in the loca- 
tion of its underground conduits in a 
public street to make way for highway 
improvements and abolition of grade 
crossings inaugurated by the county 
of Allegheny to relieve a congestion in 
traffic and promote public safety.” 

In holding that the company was 
not entitled to compensation for the 
removal of its facilities from the 
streets involved, the court said, at p. 
534: 

“There is equal authority for the 
rule—and the appellant so concedes— 
that a utility by erecting its facilities in 
a certain place in the highway with the 
express assent of the public author- 
ities, does not thereby acquire a vest- 
ed right perpetually to maintain such 
facilities in that particular location; 
and in after years if changed condi- 
tions render it necessary for the pub- 
lic good that the facilities be moved 
to a different part of the highway, the 
proper public authorities have the right 
in the exercise of a reasonable discre- 
tion to compel such removal at the 
expense of the utility: American 
Teleg. & Teleph. Co. v. Millcreek 
Twp. (1900) 195 Pa 643, 46 Atl 140; 
Butchers’ Union, S. H. & L. S. L. 
Co. v. Crescent City L. S. L. & S. H. 
Co (1884) 111 US 746, 28 L ed 585, 
4S Ct 652. ‘Nor is the right limited 
to the control of the mere surface; 
it extends to the soil beneath, to what- 
ever extent it may be required in aid 
of such purposes as fall within the 
municipal function, in connection with 
the health and safety of the public’: 
Scranton Gas & Water Co. v. Scran- 
ton (1906) 214 Pa 586, 591, 64 Atl 
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84. Also see Rafferty v. Central 
Traction Co. (1892) 147 Pa 579, 593, 
23 AUTH. 2...” 


The further contention of the re- 
spondent that it should be reimbursed 
for the cost of removing its facilities 
inasmuch as the West Penn Power 
Company was reimbursed for the cost 
of removing its facilities by the city 
of Connellsville, is likewise unsound. 
In Bell Teleph. Co. v. Public Utility 
Commission, supra, at p. 537, it is 
said : 

“The appellant also argues that the 
order of the Commission was arbi- 
trary and unreasonable because more 
liberal treatment was afforded to the 
street railway company than to it. 
There are several answers to this con- 
tention. The Commission awarded 


to the street railway substantially the 


same amount as the county represent- 
ed to the Commissioners it was will- 
ing to pay and had agreed with the 
street railway company to pay. The 
depressed financial condition of the 
street railway company is a matter of 
common knowledge and the county 
may well have taken that into con- 
sideration. Finally, if the street rail- 
way company received more than it 
was entitled to get, of which we have 
some doubt, that will not support a 
payment to the appellant of damages 
to which it does not have a legal right : 
Erie R. Co. v. Public Utility Comrs. 
254 US 394, 413, 65 L ed 322, PUR 
1921C 143, 41 S Ct 169, 172.” 


All the matters and things involved 


having been fully considered, we fing 
and determine that the poles and wire 
of respondent, located opposite run 
ways A and B, as above described, con 
stitute a definite mental and actu; 
hazard to the public using the airporf 
and should be removed at the respond 
ent’s sole cost and expense; 

Therefore, now, to wit, March 8, 
1943, it is ordered: 

1. That the Postal Telegraph-Cable 
Company, respondent, at its sole cost 
and expense, remove or relocate its 
four poles and wires located on the 
northwesterly side of State Highway 
Route No. 117 and within the lines 
of runway A of the Connellsville air- 
port, if projected, so that said facili- 
ties will not extend to a height above 
the level of the center of the paved 
portion of the southeastern terminus 
of said runway greater than one-thir- 
tieth of their lateral distance from the 
nearest point of the exterior boundary 
of said runway. 

2. That the Postal Telegraph-Cable 
Company, respondent, at its sole cost 
and expense, remove or relocate its 
five poles and wires located on the 
northwesterly side of State Highway 
Route No. 117, and within the lines 
of runway B of the Connellsville air- 
port, if projected, so that said facilities 
will not extend to a height above the 
level of the center of the paved por- 
tion of the eastern terminus of said 
runway greater than one-thirtieth of 
their lateral distance from the nearest 
point of the exterior boundary of said 
runway. 
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PENNSYLVANIA SUPERIOR COURT 


(rime Prevention Association of Philadelphia 


Vv 


Pennsylvania Public Utility Commission et al. 


[No. 146.] 
(— Pa Super Ct —, 30 A(2d) 813.) 


Appeal and review, § 61 — Commission order — Conclusiveness of findings. 
Commission findings that a nonprofit corporation aiding, pursuant to the 
purpose of its organization, in the prevention and suppression of crime 
by young persons was not engaged in the principal work of giving direct 
aid to the health and comfort of human beings by means of money, serv- 
ices, or physical objects cannot be classified as a charitable institution 
within the purview of a telephone tariff granting a discount to charitable 
institutions giving such physical aid, but excluding organizations engaged 
principally in the improvement of mind, the elevation of moral standards, 
reformation of habits, punishment of crimes or offenses, enforcement of 
law or protection of rights, are conclusive upon the court where they 
were not assigned as error and were based upon substantial evidence. 


[January 28, 1943.] 


PPEAL from Commission order dismissing complaint against 
A telephone company for failure to grant discount under com- 
pany’s tariff; affirmed. For Commission decision, see (1942) 

43 PUR(NS) 168. 


* 


BALDRIGE, J.: The Crime Preven- 
tion Association of Philadelphia, the 
appellant herein, filed a complaint with 
the Pennsylvania Public Utility Com- 
mission against the Bell Telephone 
Company of Pennsylvania, hereinafter 
called the company, alleging that the 
association is a charitable institution 
and that it is entitled to a discount of 
334 per cent under the company’s tar- 
if, Pennsylvania Public Utility Com- 
mission 1, § 6, Tenth Revised Sheet 
No. 1, and that the company in vio- 
lation of § 304 of the Public Utility 
Law has discriminated against the as- 
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sociation in refusing to make such dis- 
count available to it. 

The company filed a responsive an- 
swer denying that the complainant is 
a charitable institution within the 
meaning of its tariff. After hearing 
was had the Commission entered an 
order dismissing the appellant’s com- 
plaint. This appeal followed. 

The appellant is a nonprofit corpo- 
ration formed under the laws of the 
commonwealth of Pennsylvania and is 
entirely dependent upon voluntary con- 
tributions. The charter purposes of the 
association include aiding in the pre- 
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vention and punishment of crime by 
young persons; collecting and dis- 
seminating information regarding 
criminal records, habits, and _ ten- 
dencies of young persons; encour- 
agement of, and cooperation with, 
other public and private associations 
dealing with recreation, housing, 
and employment ; aiding in the prose- 
cution, punishment, and _ rehabilita- 
tion of young men over sixteen 
years of age charged with crime; and 
initiation of legislation designed to 
aid, correct, and restrain young per- 
sons from crime. In pursuance of 
these purposes complainant annually 
answers many requests for informa- 
tion regarding their work, distributes 
a large number of magazines relative 
to youth crime prevention, conducts 
recreational projects for boys between 
twelve and twenty-one years of age, 
supervises and manages recreation cen- 


ters and fields, furnishes supplies and 
equipment therefor, arranges for med- 


ical examinations of boys, etc. The 
telephone company, however, concedes 
that it would be unfair to determine 
the character of appellant’s activities 
solely from its broad charter purpos- 
es. It should be judged by its work. 

The discount provision in the com- 
pany’s tariff is limited to those coming 
within a special and defined class. 
After prescribing for charitable insti- 
tutions the allowance of a 334 per cent 
discount for the business rates of local 
exchange service and facilities, etc., it 
reads as follows: “In the sense that 
the term is used in this tariff, a chari- 
table institution is a corporation, asso- 
ciation, or branch thereof dependent 
upon voluntary contributions for 
support and engaged exclusively in 
giving direct aid to the health and 
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comfort of human beings by means 
of money, services, or physical ob. 
jects; in addition, a charitable ip. 
stitution is an institution whose work 
is gratuitous or that devotes any com- 
pensation it may receive to the prose- 
cution of its work without profit to 
the organization or any member there- 
of. Corporations or associations 
whose principal work is the improve- 
ment of minds, the elevation of moral 
standards, the reformation of habits, 
the punishment of crimes or offenses, 
the enforcement of law, or the protec- 
tion of rights are not considered 
charitable institutions.” The com- 
pany contends that the appellant 
comes within the class that is exclud- 
ed from securing the discount. 
There is no complaint made by the 
appellant against the classification set 
up by the company. Its sole grievance 
is that it is deprived of the discount 
therein allowed. The question, there- 
fore, before the Commission for de- 
termination was whether the worthy 
work the appellant is doing brings it 
within the definition of charity as set 
forth in the company’s tariff. That 
was a factual issue. It was so recog- 
nized by all parties concerned as at the 
hearing Commissioner Beamish, after 
Mr. Mather had made an extended 
statement of the company’s position, 
said: “By your statement, it is a 
factual issue?” Mr. Mather: “Yes.” 
Mr. Rothschild: (representing the 
appellant) “We agree to that.” 
The order of the Commission ap- 
pealed from includes the following: 
“Upon full and careful review of the 
instant record we are of the opinion 
that the complainant is principally en- 
gaged in the work of elevating moral 
standards and reforming the habits of 
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boys and consequently cannot be con- 
sidered a ‘charitable institution’ as de- 
fined in respondent’s tariff. 
Complainant’s providing of recreation 
centers, gymnasium facilities, playing 
fields, and safe apparatus appears to us 
to be primarily for the purpose of dis- 
couraging and combating youthful 
tendencies toward mischief and crime. 
By enabling and encouraging boys 
from the poorer areas where tempta- 
tions to wrongdoing are strong, to 
spend their leisure hours in a benefi- 
cial and stimulating environment en- 
gaging in clean games, rather than on 
the streets, engaging in harmful pas- 
times in the company of questionable 
associates, complainant is doing a 
work of crime prevention. Benefit to 
health and comfort are incidental to 
this main purpose.” 

These are clear and specific findings 
of fact which were not assigned as 
error by the appellant. They cannot 
now be challenged. We have held 
frequently that where the order of the 
Commission and not its findings are 
assigned as error the findings may not 
be attacked: Hege v. Public Service 
Commission (1925) 86 Pa Super Ct 
558. There we expressly pointed out 
that where the findings of fact of the 
Commission fully warranted its ac- 
tions and the findings were not chal- 
lenged they must be accepted as estab- 
lished. That decision was rendered 
when the Public Service Company 
Law of April 26, 1913, P. L. 1374, 
as amended, was in effect. The pro- 
vision under that law was substantial- 
ly the same as our present Public Util- 
ity Law, approved May 28, 1937, P. 
L. 1053, Art. XI, § 1101(b), 66 PS 
§ 1431, wherein it is stated: “(b) 
All appeals to the superior court shall 
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be by petition, setting forth specifical- 
ly and concisely the error or errors as- 
signed to the order of the Commis- 
sion, Each error relied on 
must be specified particularly and set 
forth in a separate numbered para- 
graph of the petition.” 

In Middletown v. Public Utility 
Commission (1941) 143 Pa Super 
Ct 444, 447, 39 PUR(NS) 452, 453, 
17 A(2d) 904, we stated: “A ques- 
tion must also be ignored if 
not included in any assignment of er- 
We 
The appellant in its appeal petition 
averred that the Commission erred in 
its conclusion that it is not a charitable 
institution within the meaning of the 
company’s tariff and that the Com- 
mission erred in the dismissal of the 
association’s complaint. It is entire- 
ly silent as to any criticism respecting 


the Commission’s findings of fact. 
Even if assignments of error had been 
filed they would have been unavailing 
as the Commission’s findings, based 
upon substantial and competent evi- 
dence as in this record, are binding on 


this court. It is true that there was 
testimony that the larger part of the 
appellant’s budget was used in “recre- 
ation work, the maintenance of clubs 
and fields.” On the other hand George 
W. Casey, who was one of the organ- 
izers of the association and from its 
beginning has been the chairman of 
the recreation committee, testified as 
follows: “I was familiar with the 
work of the entire association, and of 
course it was all directed to good citi- 
zenship, character, and development.” 
The annual report of appellant, which 
was offered in evidence, recites its pur- 
poses which are substantially the same 
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as mentioned in its charter, to which 
we have referred: “The aim of the 
association during the year 1941 will 
be to establish greater facilities for 
citizenship training and a closer co- 
Ordination in the public agencies deal- 
ing with youth.” This report, signed 
by the executive director, makes no 
direct reference to any work that has 


for its chief purposes the promotion 
and guarding of health. 

After a careful review of the en- 
tire record, we are convinced that there 
was substantial and competent evi- 
dence to support the Commissioner’s 
findings. 

The Commission’s order in dismiss- 
ing the complaint is affirmed. 





NEW YORK DEPARTMENT OF PUBLIC SERVICE, STATE 
DIVISION, PUBLIC SERVICE COMMISSION 


Re Cabot Gas Corporation and Rochester 
Gas & Electric Corporation 


[Case No. 10549.] 


Accounting, § 32 — Purchase price of transmission main — Depreciation. 
The difference between the price paid by an artificial gas company for a 
transmission main abandoned by a natural gas company and the original 
cost of the main was held to constitute existing depreciation, to be credited 
to Reserve for Depreciation of Manufactured Gas Plant in Service, instead 
of a smaller amount of depreciation which would result in crediting part of 
the original cost to Account 105, Manufactured Gas Plant Acquisition Ad- 


justments. 


[March 16, 1943.] 


XAMINATION of proposed journal entries to record acquisi- 
tion of gas transmission main; journal entries prescribed. 


APPEARANCES: Gay H. Brown, 
Counsel (by Laurence J. Olmsted, As- 
sistant Counsel), for the Public Serv- 
ice Commission; T. Carl Nixon, 
Rochester, Attorney, for the Roches- 
ter Gas and Electric Corporation; 
Whitman, Dey & Nier (by Earl C. 
Dey), Rochester, Attorneys, for 
Rochester Gas and Electric Corpora- 
tion. 


Burritt, Commissioner: Para- 
graph 5 of the Commission’s order of 
December 12, 1941, authorizing the 
sale by Cabot Gas Corporation of 
some 20 miles of its 14-inch gas 
transmission main in Monroe county 
to Rochester Gas and Electric Cor- 
poration, required the latter com- 
pany to submit for approval of the 
Commission journal entries to record 
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the transfer of the acquired prop- 
erty upon its books. Such entries 
were not to be made until approved 
by the Commission and the case was 
held open until the entries, with any 
corrections deemed necessary by the 
Commission, have been approved. 

On June 5, 1942, the Rochester 
Gas and Electric Corporation sub- 
mitted the following proposed jour- 
nal entries to record the acquisition 
of the Cabot property: 


service of $178,860.10 on the books 
of the Rochester Company, i. e., 
original cost of $314,738.46, less al- 
leged depreciation $35,878.36, or 
$178,860 more than the price of $100,- 
000 which the company paid for the 
property. This amount the company 
proposes to enter in Account 105, Gas 
Plant Acquisition Adjustments. No 
plan for its further disposition was 
presented. To afford the company 
an opportunity to substantiate its pro- 


PROPOSED JOURNAL ENTRIES 


To record the acquisition from Cabot Gas Corporation of its property, works, sys- 
tem, and franchises, located in Monroe county, New York: 


Manufactured Gas Plant purchased 


222 Accounts Payable 
(Cabot Gas Corporation) 


$100,000.00 


To record the purchase of the property, works, system and franchises of Cabot 


Gas Corporation in Monroe county, New York, as authorized by the Board of 
Directors June 11, 1941, and approved by Public Service Commission by order 
dated Dec. 12, 1941. 


Manufactured Gas Plant in Service 


302 Franchises & Consents 

361 Land & Land Rights 

362 Structures & Improvements 
363 Mains 


364 Pumping & Regulating Equipment 


365 Services 


$314,738.46 


8,337.03 
289,475.53 
5,424.30 
45.97 


$314,738.46 


105 Manufactured Gas Plant Acquisition 


Adjustments 


106.2 Manufactured Gas Plant Purchased 


$178,860.10 
$100,000.00 


250.1 Reserve for Depreciation of Manufactured Gas Plant 


in Service 


$35,878.36 


To record (a) the original cost of the property, works, system, and franchises 
purchased from Cabot Gas Corporation, (b) the accrued depreciation on same to 
April 28, 1942, and (c) the excess credit of depreciated cost over purchase price, 
which latter amount is credited to Gas Plant Acquisition Adjustments. 


June 5, 1942 


By establishing these journal en- 
tries the Rochester Gas and Electric 
Corporation claims that it will have 


complied with instructions in the 
System of Accounts for gas and elec- 
tric corporations, and that they will 
properly record the acquisition of the 
Cabot property. As is readily ap- 
parent from the proposed entries, they 
will result in an increase in book 
value of manufactured gas plant in 
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Rochester Gas and Electric Corporation 


posals, if it could, and to present other 
pertinent testimony, hearings on the 
journal entries submitted were held 
at Rochester on January 8 and 25, 
1943. More than 200 pages of testi- 
mony were taken and two exhibits 
were received. 


Company's Testimony 


Under examination of its counsel, 
the company’s witness, Mr. Robert 
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E. Ginna, assistant to the president, 
testified that his experience in ac- 
counting extended over a period of 
twenty years. From 1926 to 1934 he 
was employed by E. J. Cheney, con- 
sulting engineer, and during the last 
four years of that period he was as- 
signed definitely to the Rochester Gas 
and Electric Corporation. Since 1934 
he has been employed by that cor- 
poration, first as manager of the rate 
and contract department, and later in 
his present capacity. He is now re- 
sponsible for “certain phases” of the 
company’s accounting operations and 
of its continuing property record 
work. During all of this period he 
stated that he has been “more and 
more involved in the question of what 
the System of Accounts provides 
for” so that “it has been almost a part 
of my equipment, like a plumber has 
to have a hammer, or a wrench.” 


He began to make determinations 
of depreciation under his prior em- 
ployer, Mr. Cheney, in 1930, and has 
given a good deal of attention to the 


subject of depreciation. He has been 
designated by the president of the 
company to handle the question of 
depreciation for the company. 

Mr. Ginna testified that he first 
set up $100,000 in Account 106.2— 
Gas Plant Purchased, in accordance 
with the requirements of Instruction 
4(A). This he offset by the $100,- 
000 owed to Cabot to be entered in 
Account 222—Accounts Payable. 

In accordance with the further 
provision of Instruction 4-B(1), 
$314,738.46, which is the original 
cost to Cabot as shown in the trans- 
fer proceeding, is proposed to be en- 
tered in this account and distributed 
to the appropriate subaccounts as 
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shown in the journal entries, This 
figure was the basis of the Cabot Gas 
Corporation’s entries, which were ap- 
proved by the Commission July 21, 
1942. 

Subdivision 2 in Part B of Instruc- 
tion 4 provides as follows: “The 
accrued depreciation applicable to the 
original cost of the properties pur- 
chased shall be charged to Account 
106.2, Gas Plant Purchased, and con- 
currently credited to Account 250, 
Reserve for Depreciation of Gas 
Plant.” 

Mr. Ginna made a calculation of 
depreciation, a copy of which is at- 
tached to the journal entries sub- 
mitted on June 5th. He stated that 
he believes that his calculation of 
$35,878.26 is more than the actual 
depreciation existing in the property 
taken over by the company. He 
testified that he based this upon (1) 
information that the 700-foot section 
of 18-inch pipe line removed for use 
elsewhere was found by the company’s 
engineers to be “just as good as 
though it were brand new,” and (2) 
depreciation studies made by the 
Commission’s staff in the 1938 gas 
rate case (C. 8428) which developed 
the conclusion that similar pipe had 
an annual rate of depreciation of 1.67 
per cent per year, and an estimated 
service life of sixty years. He also 
considered the recommendation of 
the Internal Revenue Bureau that a 
life of fifty years, or 2 per cent an- 
nual depreciation, is applicable to 
steel pipe, 8 inches and over; and the 
composite rate of depreciation of 24 
per cent used by the Rochester Com- 
pany in providing for the amount of 
annual depreciation accruals on its 
gas depreciable property. He then 
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stated that he “took the highest an- 
nual rate of 24 per cent and applied 
it against the original cost’’ except 
for land, and less certain retirements 
from the date of installation to the 
date of acquisition. 

Upon cross-examination witness 
Ginna testified that while his com- 
putation mathematically may appear 
to be straight-line depreciation he did 
not intend to adopt straight-line de- 
preciation because he does not believe 
in it. He does not believe original 
cost can be depreciated, though he 
thinks it can be amortized. $35,878 
is his opinion of the depreciation 
which “might have taken place” and 
“a fair way of responding to the 
Commission’s instructions.” It is his 
“judgment of what the amount should 
be to respond to the Commission’s 
order.” : 

Finally, the witness testified that 
he had placed the amount remaining, 
or $178,860.10, in Account 105, Gas 
Plant Acquisition, in accordance with 
§ 3 of Part B of Instruction 4 of 
the System of Accounts. No program 
for depreciation, amortization, or 
other disposition of the amounts in- 
cluded in this account, as required by 
Part E of Account 105, was submit- 
ted. Attention is also called to the 
final provision of Instruction 4-B(3) 
which is “unless otherwise ordered by 
the Commission.” 


Testimony of Mr. Goldthwaite 


Mr. George Goldthwaite, sworn as 
a witness on behalf of the Commis- 
sion, testified as to the propriety and 
correctness of the proposed journal 
entries of the Rochester Company. 
Mr. Goldthwaite is an electrical en- 
gineer. After graduation from an 


[8] 113 


engineering college he worked for 
seven years on electric engineering 
projects. From 1919 to 1930 he was 
engaged on public utility matters, ap- 
pearing for cities, states, and other 
governmental bodies, making en- 
gineering and accounting studies of 
various kinds of utilities, including 
gas, preparing valuation and deprecia- 
tion estimates, and testifying before 
courts and commissions. Since 1930 
he has been consulting engineer for 
the Public Service Commission, mak- 
ing numerous valuation and deprecia- 
tion studies, and studies and reports 
on accounting matters. He is entirely 
familiar with the Uniform System 
of Accounts, and has made a study 
of the Cabot purchase, which is the 
subject of this proceeding. 

Asked as to the proper method of 
estimating accrued depreciation in 
the case of this Cabot purchase, Mr. 
Goldthwaite testified: ‘My opinion 
is that the difference between the pur- 
chase price and the original cost 
should be taken as the depreciation 
in making the journal entries required 
in connection with the purchase. 
Further than that, that is the ac- 
crued depreciation.” This means 
that in this particular case, the dif- 
ference between the original cost of 
the property acquired, which is ap- 
proximately $315,000, and the pur- 
chase price of $100,000, or about 
$215,000, represents the minimum 
accrued depreciation in the property. 
He stated that the essential basis for 
his opinion that there is that much 
accrued depreciation in the property 
is that the Rochester Company would 
not have been justified in paying more 
than $100,000 for the property. He 
further gave it as his opinion that as- 
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suming an extension into a territory 
which might not be commercially 
profitable, it would not be proper to 
capitalize any amount in excess of 
the absolute minimum cost of obtain- 
ing or furnishing the proper facilities. 

In support of his opinion that the 
distribution cost burden on the terri- 
tory to be served will be heavy as a 
result of the $100,000 paid for the 
property, Mr. Goldthwaite presented 
Exhibit 31. This exhibit is based in 
part on the data introduced at the 
purchase hearings by Mr. Ginna in 
support of the application, and in part 
on records of the company with some 
estimates by the witness. The exhibit 
follows: 


tomer in part of the town of Greece, 
to $277 per customer in the Scotts- 
ville district, as compared with an 
average cost of $43 per customer in 
the Rochester district as a whole. 
The average cost per customer of all 
the mains which the company now 
has and purposes to build to serve 
3,871 customers, is about $200 each, 
The company alleged that Mr. Gold- 
thwaite gave no consideration to 
growth of the territory and to the 
company’s testimony that in partic 
ular areas, such as the town of Chili, 
with 385 customers, for example, 
where there had been a 50 per cent 
increase in the number of customers. 
In reply Mr. Goldthwaite pointed out 


COST OF MANUFACTURED GAS MAINS PER CUSTOMER 
Territory Affected by the 14-Inch Cabot Line 


Brockport 
District 
Number of customers in 1941 1,022 
Revenue per consumer in 
1941 
Original cost of mains in lo- 
cality to Dec. 31, 1941 ... $162,515 
Per customer $159 
Allowance for feeder 
from West gas plant to 
Sta. No. 9, per customer 
affected $7 
Original cost of 8” feeder 
line from Sta. No. 9 to 
Cabot line per customer 
affected $6 
Usable portion of Cabot line 
at purchase price: ........ 
Per customer affected 
Proposed additional construc- 
tion of mains, etc. ........ 
Per customer affected .. 
Total cost per customer with 
Cabot line at purchase 
price 
Notes 


$15,000 
$15 


$38,750 
$38 


* Rochester District includes the towns of Greece, Gates, and Chili. 


Townof Townof Town of 
Greece 


$31.21} 
$292,629 


$11,550 
$17 
$8,750 —_ 


$118 


Rochester 
District 
112,306* 


$39,87* 


Scottsville 
District 


539 
$47.19 


Chili 
385 


$27.66 


Gates 
1,225 


$31.08 


700 


$170,344 
$139 


$78.151 


$69,588  $4,810,119* 
$203 $127 


$767 $43* 


$7 $7 $7 $7 
$6 $6 $6 $6 
$9,150 $2,850 $52,000 
$7 $7 $96 
$22,080 
$41 


$12 ~ 


$277 


When these three towns 


$159 $223 


are excluded the revenue per customer is $40.33 and the cost of mains per customer is $40. 
+ For a total number of customers in the town of Greece of 3,841. 
t Revenue per customer from natural gas sales; not a reliable basis for estimate of manu- 


factured gas sales. 

This exhibit shows that the total 
cost of mains to serve all the present 
customers varies from $118 per cus- 
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that even if the number of customers 
in portions of the area such as Chili 
were doubled, the cost of mains per 
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customer would still be unusually 
high and the ability of the company 
to earn on such costs per customer 
would still be doubtful. 

Mr. Goldthwaite further gave it as 
his opinion that it is not relevant, 
reasonable, or proper to apply the 
average annual depreciation rates 
used by Rochester Gas and Electric 
Corporation to this line, as Mr. Ginna 
did, in order to determine the accrued 
depreciation in the line. He gave as 
his reason that this line was built by 
Cabot to transmit a large volume of 
natural gas from a distant field. The 
line was not built to transmit small 
amounts of manufactured gas for 
local use. He stated that the deprecia- 
tion accrued during the period of 
Cabot’s use is the depreciation ap- 
plicable to natural gas service, and 
that so far as that ownership and the 
purpose for which it was built are 
concerned, that depreciation is 100 
per cent of the service value, or the 
difference between the original cost 
and net salvage, the net salvage value 
in this case being the $100,000 for 
which Cabot was able to sell the line 
to Rochester Gas and Electric Cor- 
poration. This estimate of deprecia- 
tion, he said, is not inconsistent with 
straight-line accounting, but the latter 
has little if anything to do with the 
estimate in this case: 

“Because the straight-line method 
isa method used to determine accrued 
depreciation, is essentially an aid to a 
Valuation estimate in between the 
time when the plant was constructed, 
and I assume properly, for the use 
made, and therefore not depreciated 
at all, and the time when the use for 
which the line was constructed has 
come to an end; that is, as an inter- 
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mediate method of getting at de- 
preciation and value in an_ inter- 
mediate period. Now, this line so 
far as Cabot was concerned had come 
to the end of its life and practically 
to the end of its life so far as natural 
gas was concerned. So that there 
was no need nor occasion, in my opin- 
ion, to supply any straight-line cal- 
culation except possibly as an esti- 
mate of the physical deterioration 
which I have assumed here is 
negligible.” 

In rebuttal, the company called at- 
tention to the witness Ginna’s testi- 
mony in the earlier hearings, in which 
it was claimed by its witness that the 
purchase of the Cabot line would save 
it a possible expenditure of about 
$259,000 in mains and other trans- 
mission and distribution equipment, 
plus the cost of a holder to serve cus- 
tomers on the westerly side of the 
city. The several areas which may 
be served from the Cabot line as out- 
lined in a previous report are (1) 
Brockport district, which now re- 
ceives purchased gas from Lockport, 
(2) an area in the vicinity of Ridge- 
way avenue, south of Kodak Park, 
(3) an area west of Kodak Park in 
the town of Greece, (4) an area 
southwest of the city in the towns of 
Gates and Chili, and (5) the Scotts- 
ville area including Caledonia and 
Mumford, as well as the village of 
Scottsville. The company claims that 
the surviving 14-inch Cabot line has 
a storage capacity of 400,000 to 
500,000 cubic feet of gas, depending 
on pressures, and that its use will save 
the construction of a 30,000-foot 
holder west of the city. Although 
projects for construction for the uses 
proposed are said to have been au- 
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thorized by the company, very little 
construction has actually begun due, 
in part at least, to WPB orders. All 
these factors were given effect by Mr. 
Goldthwaite in Exhibit 31 by the in- 
clusion of the used portions of the 
Cabot line and the estimated addition- 
al construction necessary to utilize it 
in the areas proposed to be served by 
its utilization. 

At the second hearing on January 
25th counsel for the company cross- 
examined Mr. Goldthwaite for more 
than three hours apparently in an ef- 
fort to show that he had not given 
consideration to all of the possible 
uses of the Cabot line to serve the 
area west of Rochester; that the 
Cabot line had a value to the company 
as great or greater than the original 
cost less the company’s alleged depre- 
ciation, or $278,860, as claimed by it; 
that Mr. Goldthwaite’s depreciation 
figure of $215,000, or the difference 
between the original cost to Cabot 
and the purchase price, was unreason- 
ably high; and that the company’s 
witness Ginna’s figure of $35,000 was 
the maximum depreciation existing in 
the property. 

The record clearly shows that Mr. 
Goldthwaite did give consideration 
generally to all of the possible uses of 
the Cabot line and specifically in the 
Scottsville area, reinforcing the Chili 
and Gates areas which are assumed 
to be needed as “additional capacity 
for additional customers,” and to 
serve the Brockport area. It is true 
that he discounted heavily Mr. Ginna’s 
estimates of alternative expenditures 
in the area to be served from the Cabot 
line and that he did not give the weight 
to claimed further growth and devel- 
opment in the area that Mr. Ginna 
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apparently did. His view was that 
“there has been a boom, which I be. 
lieve is connected with the wartime 
industry boom in Rochester, but be- 
yond that I do not believe it is reason- 
able to look forward to an abnormal 
growth in territory after the war in 
Rochester any more than in any other 
territory.” 

The company’s real objection to 
Mr. Goldthwaite’s testimony appears 
to be that he arrived at a different 
conclusion than its own witness did, 
namely, that the company was not 
justified in paying more than $100,- 
000 for the property acquired and 
hence that the depreciation applicable 
is $215,000. Mr. Goldthwaite’s opin- 
ion was predicated on “‘a study of the 
map and the records to date, the esti- 
mates as made and testified to by Mr. 


Ginna, and the tabulation of actual | 


number of customers shown on Ex- 
hibit 31.” He did consider all the 
material facts affecting the use of the 
Cabot line. 

Company’s counsel endeavored to 
make it appear that the Commission 
had approved the company’s estimate 
of alternative costs, and that it had 
indicated a greater value than $100,- 
000 in the opinion adopted on Decem- 
ber 12, 1941. That such a conclusion 
or inference cannot properly be 
drawn is shown by the following quo- 
tation taken from that opinion: 

“While the testimony does not show 
clearly that some of the areas affect- 
ed, notably Scottsville, will be able to 
bear the whole burden of supplying it 
with gas, it does show that the pur- 
chase and use of the Cabot line will 
enable the Rochester Corporation to 
furnish gas more economically and 
satisfactorily than by the construc- 
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tion of new and different facilities, 
including a 4-inch main necessary to 
connect Scottsville with the Rochester 
system. Unless the Cabot line is ac- 
quired and utilized, or new facilities 
constructed to serve the Scottsville 
area, all gas service in this district 
must be discontinued on January 1, 
1942. Under the circumstances here- 
in this should not be required even 
though no returns may be obtained 
by the Rochester Corporation on this 
business for some time. There are 
some possibilities of a reduction in 
costs by the further utilization of the 
Cabot line as a whole.” 

Although for the purpose of form- 
ing his opinion Mr. Goldthwaite was 
willing to assume that it would have 
cost about $258,000 to provide the 
equivalent of the facilities which the 
Cabot line did offer, he gave it as his 
opinion that “nothing would be re- 
quired to make the company spend 
$258,000 within the near future” and 
that “the company is not justified in 
capitalizing or setting up as value 
anything in excess of the $100,000 
price paid, or in fact in excess of the 
smallest price at which they could buy 
that property.” 

The cross-examination of Mr. 
Goldthwaite on depreciation brought 
out very little that was new, and a 
reiteration of the propriety and rea- 
sonablness of his determination of 
depreciation. When his attention 
was called to his testimony on age- 
life, or straight-line depreciation, tes- 
tified to by him in the Rochester Rate 
Case (C. 8428) he stated that that 
testimony was proper and correct for 
property installed by the Rochester 
company many years ago, whose age 
was known, and whose function was 
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continuing, but that the method there 
used had no application here. He 
stated that straight-line depreciation 
was applicable to the Cabot line as 
used by Cabot and that if it had been 
correctly applied by Cabot it would 
have produced exactly the same result 
as his present estimate, the line would 
have been completely depreciated for 
the use which Cabot made of it, and 
it would be worth only net salvage, or 
$100,000. The original cost and the 
salvage value of the property are defi- 
nitely known, he said, and hence the 
depreciation is known. It is $215,000. 
Mr. Goldthwaite cited as an excep- 
tion to the use of straight-line depre- 
ciation, cases where the depreciation 
is zero and where the life for which 
the property was built has ended. He 
stated that in ordinary bookkeeping 
one would set up $100,000 as the 
purchase price for this property as 
an asset on the books and “there 
would not be any depreciation,” but 
that in the special kind of bookkeep- 
ing prescribed by the Uniform Sys- 
tem of Accounts and widely used by 
public utilities today, a calculation is 
required, and that calculation is the 
difference between the original cost 
of the property when it was first de- 
voted to public use by Cabot, and its 
salvage value or sale price. He add- 
ed that he thought it was doubtful 
that the company would be permitted 
to, or that it in fact could collect in 
gas rates from customers a return on 
such investments as are shown in Ex- 
hibit 31 to be required. He thought 
that “the value to the Rochester Com- 
pany of any piece of property is rep- 
resented by the profit or return it can 
get on it.” 
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Conclusions 


The corporation’s method of deter- 
mining depreciation existing in the 
Cabot property acquired by it, is not 
applicable in the situation here pre- 
sented, either theoretically or practi- 
cally. Its proposed journal entries 
would establish on its books depre- 
ciation for this acquired property 
which is wholly inadequate to reflect 
the depreciation actually established 
by the purchase and sale of the prop- 
erty, and which is now to be used by 
the corporation for a purpose differ- 


Jcurnal Entry No. 1 
106.2 


Manufactured Gas Plant Purchased 
to 222 Accounts Payable (Cabot Gas Corporation) 


738.46 is the proper measure of the 
depreciation existing in the property. 
There can be no doubt of this because 
the actual sale of the property by 
arm’s-length bargaining established 
the price which roughly represented 
salvage value. The depreciation in 
the property at April 28, 1942 was 
therefore at least $214,738.46. 
The company should be directed to 
correct its books by making the fol- 
lowing journal entries to give effect 
to the acquisition of the Cabot prop- 


$100,000.00 
$100,000.00 


To record the purchase of the property, works and system, and franchises, of 
Cabot Gas Corporation in Monroe county, N. Y., as authorized by the board of 
directors June 11, 1941, and approved by the Public Service Commission by order 


dated December 12, 1941. 
Journal Entry No. 2 
101 


Manufactured Gas Plant in Service 


302 Franchises and Consents 
361 Land and Land Rights 


362 Structures and Improvements 


363 Mains 


364 Pumping and Regulating Equipment 


365 Services 


1062 MoamiachiredGaes Plant Purchased oe. «cs: 9 005.000 ee eleceriave $ 


$314,738.46 


5,424.30 
45.97 


$314,738.46 
100,000.00 


250.1 Reserve for Depreciation of Manufactured Gas Plant in Service $214,738.46 
To record (a) the original cost of the property, works, system and franchises 
purchased from Cabot Gas Corporation, and (b) the accrued depreciation on same 


to April 28, 1942. 
ent from that for which it was orig- 
inally constructed and formerly used. 
I find that the difference between 
the purchase price of $100,000 and 
the original cost to Cabot of $314,- 


When the above journal entries 
have been entered by the company 
to the satisfaction of the Commis- 
sion, this proceeding may be closed. 





TENNESSEE RAILROAD AND PUBLIC UTILITIES COMMISSION 


Re Motor Transport Company 


[Docket No. MC-2270.] 


Certificates of convenience and necessity, § 163 — Applications — Contract car- 


riers — “Intrastate.” 


1. An application for authority to operate as an intrastate contract carrier 
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serving only one consignee should be amended by striking out the word 
“intrastate” and treated as if it were an application for a permit to operate 
as a contract carrier, since the word “intrastate” is unnecessary, in view 
of the fact that the question whether a contract carrier is serving in intra- 
state commerce or interstate commerce would be controlled by the actual 
facts of hauling, p. 121. 


Interstate commerce, § 38 — State regulation of motor carriers. 


2. The state Commission exercises only police power if a haul by motor 
vehicle is interstate, although it has broad regulatory powers and may estab- 
lish rates and require the filing of specific contracts if the carriage is intra- 
state, p. 121. 


Interstate commerce, § 7 — What constitutes — Transportation to military reser- 
vation. 


3. Commerce between points in a state and a camp which is a military 
reservation by reason of the fact that the United States Government has 
taken all steps necessary to make it a military reservation, with the result 
that jurisdiction has been ceded by the state to the United States of Amer- 
ica, is in the nature of interstate commerce, or at least the equivalent of 
commerce between the states, p. 122. 


Interstate commerce, § 40 — Powers of state — Motor carrier permit — Military 
reservation. 


4. A state may require a contract hauler engaged in rendering a service 
from points in the state to points within a United States military reserva- 
tion at a camp to apply for and obtain a permit, although the state Com- 


mission may not have the power to prescribe rates for such operators, 
p. 123. 


Rates, § 2 — Nature of rate making. 


5. The fixing of rates is a regulatory act rather than an exercise of the 
police power, p. 123. 


Interstate commerce, § 40 — Powers of state — Contract carriers — Military 
reservations. 


6. A state Commission has no power to require a contract carrier hauling 
property to a United States reservation at a military camp to file a contract 
for contract hauling in the manner that this requirement is ordinarily exer- 
cised under the Motor Vehicle Regulatory Act, since the power to require 
a specific type of contract to be filed is a regulatory function and not within 
the police power, but the Commission does have authority to require the 
filing of such records and contracts as would be needed to give the state 
information required in the exercise of the police power over the operation, 
p. 123. 


Constitutional law, § 11 — Police powers of state — Activities of Federal govern- 
ment. 

7. The Constitution of the United States and the acts of Congress, although 
permitting the exercise of police powers by the respective states, do not 
permit a state to regulate business conducted by the United States, to require 
the government of the United States to pay rates which the government of 
the United States prefers not to pay, or to force the United States Govern- 
ment to limit the parties with whom it seeks to do business to those parties 
which are approved by the state, p. 124. 
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Certificates of convenience and necessity, § 76 — Interstate carrier permits — 
Necessity of action by Interstate Commerce Commission. 

8. The practice of a state Commission of issuing permits to interstate car- 

riers only when there has been a showing that the Interstate Commerce 

Commission has acted affirmatively and granted operating rights is merely 

an administrative practice and is not required in any statute or by rule of 


the Commission, p. 124. 


Certificates of convenience and necessity, § 89.1 — Contract carrier permit — 
Transportation to military camp. 
9. Evidence that an applicant for authority to transport property to a mili- 
tary camp of the United States Government is seeking to render a service for 
the government in the conduct of war against the Axis powers is sufficient 
evidence that the public will be benefited by the creation of the proposed 
service, and with such finding it becomes the duty of the Commission to 
issue a contract hauler’s permit, p. 124. 
[March 23, 1943.] 


PPLICATION for authority to transport property to and from 
A a military camp of the United States Government; contract 
hauler’s permit issued. 


By the Commission: Motor Trans- 
port Company, of Memphis, Tennes- 
see, has filed an application for author- 


ity to operate as an intrastate contract 
carrier serving only one consignee, to 
wit, the United States Army at the 
military reservation belonging to the 
United States of America at Camp 
Tyson, Henry county, Tennessee. 

The undisputed proof is that the 
only commodity which the applicant 
seeks to carry to Camp Tyson is hy- 
drogen gas in cylinders belonging to 
the United States Government, and 
on the return trip to Memphis empty 
hydrogen gas cylinders likewise be- 
longing to the government. Under 
such an arrangement and with such a 
limited type of haul, the applicant 
could manifestly not qualify as a com- 
mon carrier, the essence of common 
carriage being the dedication of the 
service to the general public and the 
obligation being to haul indiscrimi- 
nately for all who tender freight for 
carriage. 
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Since the service rendered would 
not be that of a common carrier, it is 
proper for the applicant to attempt to 
qualify as a contract carrier, which is 
the class of service provided by the 
Tennessee statutes for effecting the 
carriage of limited commodities for a 
single consignor or a single consignee. 

The application herein purports to 
be an application “for a permit to op- 
erate as an intrastate contract carrier.” 
The Tennessee Motor Vehicle Regula- 
tory Act as amended, Chap. 119, Pub- 
lic Acts of 1933, and § 7(a) thereof 
in particular, governs the issuance of 
contract haulers’ permits. There is 
no distinction in the act between an 
intrastate contract carrier and an in- 
terstate contract carrier. In this re- 
spect the contract haulers’ section of 
the act differs from the section govern- 
ing the issuance of operating rights to 
common carriers, which is § 5 of the 
act. Section 5(a) is for intrastate 
common carrier service and applies to 
“service between points with- 
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in this state. .” Section 5(b) 
relates to common carriage in inter- 
state commerce, and applies to use of 
“any of the public highways of this 
State. .” Section 7(a), the con- 
tract haulers’ section, adopts a com- 
bination of the language of both sub- 
sections of § 5, but the significant fact 
is that the carriage governed relates 
alike in the case of both intrastate and 
interstate operations to the transpor- 
tation of persons or property “cver 
the highways of this state, ae 
spite of the fact that this Commis- 
sion has statutory authority to exer- 
cise far greater regulatory control over 
contract haulers which operate intra- 
state than it does over those which op- 
erate interstate, the identical permit is 
issued to contract haulers for either 
type of service. 

[1] Since the Motor Vehicle Regu- 


latory Act recognizes but one type of 
contract hauler’s permit, the designa- 
tion of “intrastate contract carrier” 
set out in the application filed by this 
applicant does not strictly conform to 


the statute. In a sense the word “in- 
trastate”’ is unnecessary, as whether a 
contract carrier is serving in intra- 
state commerce or in interstate com- 
merce would be controlled by the ac- 
tual facts of hauling. As is shown 
hereafter, the Commission is of the 
opinion that the term “intrastate con- 
tract carrier” does not correctly de- 
scribe the service which is applied for 
and described in the exhibits to the 
application, and the word “intrastate” 
isan immaterial and unnecessary quali- 
fication under all circumstances. The 
Commission on its own motion will 
strike the word “intrastate” from the 
application and treat it as if it were 
what it actually is, an application for a 
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permit to operate as a contract car- 
rier. 

[2] As a preliminary matter the 
Commission must first determine the 
extent of its jurisdiction over the is- 
sues presented in this matter. While 
the Commission under § 7(a) has ju- 
risdiction to issue permits for contract 
hauling regardless of whether that 
hauling is intrastate commerce between 
points within the state, or on the con- 
trary, for interstate commerce using 
the highways of the state, the regula- 
tory power which the Commission may 
lawfully exercise differs greatly in ac- 
cordance with whether the service is 
intrastate or interstate in nature. The 
Commission has broad regulatory 
powers and may establish rates and 
require the filing of specific contracts 
if the carriage is intrastate. On the 
other hand, the Commission exercises 
only the police power if the haul is 
interstate. 

The attorney general of the state 
of Tennessee on December 3, 1942, 
rendered an opinion to the Commis- 
sion clarifying the state’s authority 
over interstate contract haulers, At- 
torney General Beeler stating as fol- 
lows: 

“In other words, the state can law- 
fully exercise its jurisdiction over all 
of these operators to the end that the 
rolling stock be kept in proper state of 
repair, safe drivers provided, reason- 
able weights maintained for loads so 
as to protect the highways themselves, 
and reasonable maximum speed re- 
quired. In order to exercise the super- 
vision and control it is necessary that 
the states have a record showing those 
operations over the highways, the 
routes, weights of vehicles, etc., etc. 
This record is maintained and provid- 
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ed by the requirement that a certifi- 
cate or permit be obtained from your 
Commission.” 

[3] The Commission must therefore 
first answer the question: Is the com- 
merce which applicant wishes to en- 
gage in intrastate in nature or is it on 
the contrary interstate as contended 
by applicant in its brief? 

To answer this question it is nec- 
essary to start with the Constitution of 
the United States and examine the 
limitations which are placed upon the 
powers of the individual states. Arti- 
cle 1, § 8, Clause 17 provides: 

“The Congress shall have power 

To exercise exclusive legisla- 
tion in all cases whatsoever, over such 
district (not exceeding ten miles 


square) as may, by cession of par- 
ticular states, and the acceptance of 
Congress, become the seat of the Gov- 


ernment of the United States, and to 
exercise like authority over all places 
purchased by the consent of the legis- 
lature of the state in which the same 
shall be, for the erection of forts, 
magazines, arsenals, dockyards, and 
other needful buildings ; Pi 


It will be observed that this clause, 
referred to as Clause 17, confers iden- 
tical legislative power on the Federal 
Congress with reference to the District 
of Columbia, which was ceded by 
Maryland and Virginia to the United 
States, and areas within the states 
purchased for various military pur- 
poses. The state of Tennessee has 
given its consent to the purchase of 
such areas, and has ceded exclusive 
jurisdiction to the United States over 
all lands acquired by the United States 
within the limits of this state for any 
of the purposes described in “Art. 1, 
§ 8, Clause 17 of the Constitution of 
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the United States. . . .” 
1932, § 98. 

The record in this case shows that 
the United States Government has tak- 
en all steps necessary under the provi- 
sions of the Federal Constitution and 
this section of the Code of Tennessee 
to make Camp Tyson a military reser- 
vation. Accordingly, jurisdiction over 
Camp Tyson has been ceded by the 
state of Tennessee to the United States 
cf America. 


Commerce between the state of 
Maryland and the District of Colum- 
bia is interstate commerce under deci- 
sions of the courts of the state of 
Maryland, the Federal courts of the 
District of Columbia, and the United 
States Supreme Court. Since this is 
true, it would seem to be true by anal- 
ogy that commerce between points in 
the state of Tennessee and Camp Ty- 
son is in the nature of interstate com- 
merce. It is possible that this state- 
ment is too broad; it is expressed with 
more care in the brief of applicant, in 
which it is said: 

“Commerce between points within 
a state and a United States reservation 
within that state is the equivalent of 
commerce between the states.” 

This has been directly held in an 
opinion of the Judge Advocate General 
of the Army, rendered April 8, 1942, 
and cited as JAG 012.31: 

“A state is without jurisdiction over 
areas under the exclusive jurisdiction 
of the Federal government 
and motor busses and trains 
engaging in intrastate commerce with- 
in a state become engaged in interstate 
commerce when engaging in commerce 
between points within the state and 
points within the reservation.” 

That the regulatory power of a 
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state over commerce between points 
within the state and points within mili- 
tary reservations ceded by that state to 
the United States is most limited in 
character is sustained by the decisions 
of the United States Supreme Court. 
Western U. Teleg. Co. v. Chiles 
(1909) 214 US 274, 53 L ed 994, 29 
S Ct 613; Osborn v. Bank of United 
States (1824) 9 Wheat. 738, 6 L ed 
204. 

[4, 5] In spite of the foregoiny, the 
state of Tennessee has the right which 
has been preserved to it under the Con- 
stitution of the United States to exer- 
cise its police power over the use of 
its highways, even though that use 
may be interstate use. Accordingly, 
the state may require any contract 
hauler engaged in rendering a service 
from points in Tennessee to points 
within the United States reservation 
at Camp Tyson to apply for and ob- 
taina permit. This is the meaning of 
the attorney general’s opinion quoted 
above, which states the full authority 
of the state of Tennessee in the prem- 
ises. Each of the powers incidentally 
stated therein is a matter within the 
police power of the state. This does 
not mean that the Commission has the 
power to prescribe minimum or maxi- 
mum rates for such operators, as au- 
thorized by § 3 of the Tennessee Mo- 
tor Vehicle Regulatory Act. Fixing 
of rates is a regulatory act rather than 
an exercise of police power. 


[6] Nor does the Commission have 
the power to require such an operator 
to file a contract for contract hauling 
in the manner that this requirement 
has ordinarily been exercised under 
the provisions of § 8 of the act. The 
power to require a specific type of con- 
tract to be filed is likewise a regulatory 
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function and not within the police 
power. At the same time the Com- 
mission does have authority to re- 
quire the filing of such records and 
contracts as would be needed to give 
the state information required in the 
exercise of the police power over the 
operation. If the Federal government 
and the applicant regard as a contract 
the arrangement which has been en- 
tered into between them, and if the 
applicant gives the Commission com- 
plete information as to such contract, 
including the forms of bills of lading 
which are to be used, the applicant has 
complied in full with all the require- 
ments which the Commission would 
have the right to prescribe in the case 
of an operation of this particular na- 
ture. 


This the applicant has done by filing 
copies of the United States Govern- 


ment bills of lading used in shipments 
between Memphis and Camp Tyson, 
together with a letter from Colonel 
Jarvis J. Bain of the Corps of Engi- 
neers, United States Army, who is the 
District Engineer, describing the cir- 
cumstances of the haulage and stating 
the amounts of compensation for 
“movements of this hydrogen gas.” 
This letter further states that such 
compensations “are to be made in ac- 
cordance with your United States 
Government Quotation No. 2, which 
was filed by your firm September 28, 
1942, with the Chief of Traffic Con- 
trol, Service of Supplies, Pentagon 
Building, Arlington, Virginia.” In the 
opinion of the Commission this suff- 
ciently indicates the existence of a con- 
tractual relationship to satisfy the 
Commission under the limited juris- 
diction which it may exercise in the 
premises. 
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[7] Among other things, it was the 
legislative intent in the passage of the 
Tennessee Motor Vehicle Regulatory 
Act of 1933 to limit regulation of mo- 
tor carriers so that no conflict could 
arise with the Federal authority under 
the Constitution of the United States 
and Acts of Congress. The police 
powers, however, are vouchsafed to 
the individual states under the Con- 
stitution and Acts of Congress. Sec- 
tion 19 of the Tennessee Act pro- 
vides : 

“Sec. 19. Neither this act nor any 
provision thereof, shall be construed to 
regulate or apply to commerce with 
foreign nations, or commerce among 
the several states of the United States, 
or to business conducted for the Gov- 
ernment of the United States, except 
in so far as the same may be permitted 
under the Constitution of the United 


States and the Acts of Congress.” 
The exception simply recognizes 
that the Constitution of the United 
States and the Acts of Congress per- 
mit the exercise of police powers by 


the respective states. Except under 
the police powers the state has no pow- 
er to regulate business conducted by 
the United States. In other words, 
it cannot require the government of 
the United States to pay rates which 
the government of the United States 
prefers not to pay. Nor can it force 
the United States Government to lim- 
it the parties with whom it seeks to do 
business to those parties which are ap- 
proved by the state. 

[8] It should be emphasized that 
this statement of principles is con- 
sonant with the principles and limita- 
tions long established by the Tennes- 
see Commission in dealing with inter- 
state commerce through and in the 
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state of Tennessee. Long before there 
was a Federal Motor Carrier Act goy- 
erning motor carriers, the state of 
Tennessee had the authority under its 
regulatory acts to issue permits to 
interstate carriers. But since enact- 
ment of the Federal Motor Carrier 
Act of 1935 the Commission has fol- 
lowed the practice of issuing permits 
to interstate carriers only when there 
has been a showing that the Interstate 
Commerce Commission has acted af- 
firmatively and granted operating 
rights. This, however, is merely an 
administrative practice and is not re- 
quired in any statute or by any rule 
of the Commission. In an exceptional 
case the Commission may properly is- 
sue such a permit even though the In- 
terstate Commerce Commission has 
not previously acted. While the op- 
eration which Motor Transport Com- 
pany wishes to carry on is interstate in 
nature, the Commission expresses no 
opinion as to whether it is such inter- 
state carriage as comes within the pur- 
view of the Federal Motor Carrier 
Act, since it is carriage for the govern- 
ment of the United States and since it 
is also carriage which becomes inter- 
state only by reason of serving between 
points within Tennessee and points on 
a government reservation within Ten- 
nessee. 

[9] The evidence in this case in- 
dicates that the service which the ap- 
plicant seeks to render is a service for 
the government in the conduct of the 
present war against the Axis powers. 
This is sufficient evidence that the 
public will be benefited by the creation 
of the proposed service, and with such 
finding it becomes the duty of the 
Commission to issue a contract hauler’s 
permit to the applicant. 
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This application was protested by 
M &N Freight Lines, Inc., a common 
carrier operating over the routes ap- 
plied for, but the evidence introduced 
by protestant is not such as to show 
that the operation applied for will im- 
pair the efficient public service of the 
said protestant or any other common 
carrier serving the same route or ter- 
ritory. 

In consideration of the premises, it 
is hereby ordered by the Commission : 

1. That contract hauler’s permit No. 
995-B be issued to applicant, authoriz- 
ing carriage of hydrogen gas in cylin- 
ders and empty hydrogen gas cylinders 
belonging to the United States Gov- 
ernment over the highways of this 


state between Memphis, in Shelby 
county, Tennessee, and points within 
the military reservation at Camp Ty- 
son, in Henry county, Tennessee, over 
the following route or routes, to wit: 
from Memphis to Brownsville over U. 
S. Highway 70; from Brownsville to 
Camp Tyson over State Highway No. 
76; and returning over the same route. 

2. It is further ordered by the Com- 
mission that the permit will issue when 
the applicant has complied with all of 
the rules and regulations of the Com- 
mission. 

3. This matter will be retained upon 
the docket for such further and future 
disposition as may become proper in 
the premises. 





NEW YORK COURT OF APPEALS 


Aluminum Company of America 


Milo R. Maltbie et al. 


(289 NY 357, 45 NE(2d) 908.) 


Rates, § 49 — Commission jurisdiction — Contracts — Sales of mechanical power. 
The Commission does not have jurisdiction to compel a power company 
which is not a licensee within the purview of the Conservation Law to 
file a schedule establishing rates to be charged for power sold to a private 
corporation pursuant to a written lease where the latter was not a cus- 
tomer purchasing power produced by the power company but was a lessee 
of real property from the power company, with appurtenant and expressly 
granted rights in the lessee to take mechanical power from the hydraulic 


equipment of the power company. 


[December 10, 1942.] 

PPEAL from judgment annulling Commission order dtrect- 
A ing power company to file schedule establishing rates for 
mechanical power sold to private concerns; affirmed. For de- 
cision by Commission, see (1938) 25 PUR(NS) 485; for de- 
cision by Appellate Division of Supreme Court, see (1940) 259 

App Div 89, 34 PUR(NS) 105, 19 NY Supp (2d) 282. 
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APPEARANCES: Gay H. Brown, of 
Albany, Laurence J. Olmsted, of Syra- 
cuse, Sherman C. Ward, of Albany, 
and Martin V. Callagy, of New York 
city, for appellant Public Service Com- 
mission; Charles E. Hughes, Jr., Au- 
gustus L. Richards, Harold L. Smith, 
and Rowland Stebbins, Jr., all of New 
York city, for respondent Aluminum 
Co. of America; Randall J. Le Boeuf, 
Jr., of New York city, Warren Tubbs, 
of Buffalo, and Chauncey P. Wil- 
liams, Jr., of New York city, for re- 
spondent Niagara Falls Power Co. 


Per Curtam: Section 621 of the 
Conservation Law, Consol. Laws, 
Chap. 65, contains two separate grants 
of jurisdiction to the Public Service 
Commission. The first such grant 
empowers the Commission to fix the 
rates to be charged for power by the 
holder of a license issued pursuant to 
other sections of Art. 14 of the Con- 
servation Law. Since the Niagara 
Falls Power Company is not, at least 
for present purposes, a “licensee” un- 
der that article (see Water Power & 
Control Commission v. Niagara Falls 
Power Co. [1942] 289 NY 353, 45 
NE(2d) 907, decided herewith) the 
Public Service Commission must rely 
—for authority to fix the rates to be 
charged by the power company to the 
aluminum company—on the second 
grant of jurisdiction to the Commis- 


sion contained in § 621 of the Conser. 
vation Law. That second grant con- 
fers jurisdiction to fix rates to be 
charged by any person, firm, or corpo- 
ration for furnishing power “gener- 
ated wholly or partly by the use of wa- 
ter in which the state has a proprietary 
right or interest.” The aluminum 
company, it plainly appears, is not a 
customer purchasing from the power 
company electrical power produced by 
the latter, but is a lessee from the pow- 
er company of real property, with ap- 
purtenant and expressly granted rights 
in the lessee to take mechanical power 
from the hydraulic equipment of the 
power company. We hold that nei- 
ther § 621 of the Conservation Law 
nor Art. 4 of the Public Service Law, 
Consol. Laws, Chap. 48, shows any 
legislative intent to cover a situation 
where the power is produced pursuant 
to a lease agreement and under the 
special circumstances of the case at 
bar. It is thus unnecessary to consid- 
er or define the meaning of the above- 
quoted language of § 621: “water in 
which the state has a proprietary right 
or interest.” 

The order of the appellate division 
should be affirmed, without costs. 


Lehman, C. J., and Loughran, 
Finch, Rippey, Lewis, Conway, and 
Desmond, JJ., concur. 


Order affirmed. 
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PENNSYLVANIA PUBLIC UTILITY COMMISSION 


J. C. Stewart 


Lawsonham Oil & Gas Company 


[Informal Complaint Docket No. 14794.] 


Service, § 187 — Extensions — War restriction. 
An order requiring an extension of gas service should be rescinded when, 
upon further hearing, it appears that the extension exceeds the permissible 
allowance in the regulations of the War Production Board. 


(BucHANAN, Commissioner, dissents in separate opinion.) 


[March 15, 1943.] 


[ype of matters affecting extension of gas service previous- 
ly ordered, in view of War Production Board regulation; 
extension order rescinded. 


By the Commission: This pro- 
ceeding concerns the refusal of re- 
spondent to render gas service to 
three consumers residing in Madison 
township, Clarion county. 

On November 4, 1942, the Com- 
mission sustained the complaint and 
ordered the respondent within fifteen 
f days of the receipt of the order te 
commence rendering gas service to 
the three prospective consumers. On 
November 23, 1942, we were in- 
formed by respondent that it was ap- 
pealing to the War Production Board 
as it believed the Commission order 
was in violation of the War Produc- 
tion Board’s regulations. According- 
ly, to permit a full review of the 
matters involved the effective date of 
the Commission’s order was extend- 
ed to January 1, 1943, later to Febru- 
ary 15, 1943, and on that date fur- 
ther extended to March 1, 1943. 


¥ 


127 


On February 24, 1943, the War 
Production Board informed us of its 
final conclusion stating that “we pass 
on this question on the basis of the 
provisions of the applicable orders 
as they stand at the date when the 
question is first submitted to us for 
formal ruling. It may be that the 
applicant’s position would have been 
much more favorable if submitted to 
us a month or two months earlier, 
but since we are a war agency en- 
gaged in rationing critical materials 
vital to the war effort, we must be 
guided by the situation as it exists 
at the time we are called upon to re- 
lease a supply of critical material.” 

Likewise, that “The gas situation 
in the region in which the Lawson- 
ham Company operates is very tight, 
and its gas supplies are urgently need- 
ed to maintain service to war plants. 

One of the customers 
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PENNSYLVANIA PUBLIC UTILITY COMMISSION 


has been suffering from a shortage 
of gas so severe that a number of war 
producers were forced to 
suspend operations during the recent 
cold weather.” 

Our order issued on November 4, 
1942. Reference is made by the War 
Board to that part of Preference Rat- 
ing Order P-46, as amended Novem- 
ber 12, 1942, covering the length of 
the extension where the producer 
(utility) must include any portion 
built by or for a consumer, likewise, 
that the line must be a line to serve 
a new building of which the principal 
foundation was completed prior to 
July 1, 1942. 

The amount of pipe in the extension 
exceeds the permissible allowance in 
the War Board’s regulations, the 
buildings are not new and in accord- 
ance with the amendment to P—46 of 
November 12, 1942, and the need for 
gas in war plants, the Commission’s 
order should be rescinded; therefore, 

Now, to wit, March 15, 1943, it is 
ordered: That the Commission’s 
order of November 4, 1942 be and 
is hereby rescinded. 


Commissioner Buchanan files a dis- 
senting opinion. 


BuCHANAN, Commissioner, dis- 
senting: The Commission issued an 
order based upon testimony taken at 
a formal hearing. That record and 
order varied substantially from the 
oral representation apparently made 


to the War Production Board by the 
respondent, Lawsonham Oil & Gas 
Company. I am firmly convinced 


that the War Production Board inter- 
preted its regulations erroneously be- 
cause of the informal representation 


tion in the record before this Com- 
mission that J. C. Stewart and the 
other applicants intended to use de- 
liveries of gas “for nonresidential 
purposes (e. g. heating chicken 
coops)” nor is there any evidence in 
the record before us which would in- 
dicate that the natural gas is to be 
used for space-heating purposes, 
Our record is to the contrary. Ap- 
parently such allegations were made 
to the War Producion Board without 
any basis in fact. 

The truth of the matter is that 
the gas company does not wish to 
serve these applicants because they 
are somewhate removed from the 
normal operations of the company and 
the company has succeeded in per- 
suading the War Production Board 
to agree, to the extent of distorting 
its own regulations. The matter of 
use of gas from this source in war 
production was never offered as a 
basis for the Board’s decision until 
after the decision was made and after 
our inquiry relative to such use. 
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In addition to Standard Distribution and Power Trans- 
formers, Kuhlman builds a complete line of C.S.P., 
Saf-T-Kuhl and Dry-type Transformers and Line Reg- 
ulators. Write today for complete facts about any or 
all of these Kuhlman products. 





ds of Kuhlman Transformers 
have proven their ability 
to stand up on the job « 


There isn’t a state in the union in which Kuhlman Transformers are not on the 
job—distributing power 24 hours a day, in all kinds of climates, in all kinds 
of weather 365 days a year. Kuhlman Transformers have proven over a period 
of forty-seven years that they have what it takes to stand up on the job. The 
Kuhlman B.I. (Bent Iron) core results in lower exciting currents, reduced weight 
and better all-around operating characteristics. The copper bearing steel tanks 
effectively resist the havoc of rust and corrosion. The pockets for primary and 
secondary bushings, pressed into the tank, protect the bushing seats from the 
weather. And both primary and secondary bushings are sturdily constructed 


to prevent breakage. 


In fact, each component part of a Kuhlman Distribution Transformer is designed 
and built to take more punishment than it will ever be subjected to in actual 


service. 











Pal Industrial Progress 


Selected information about products, 
services offered by manufacturers. 


supplies and 
Also announce- 


ments of new literature and changes in personnel. 


Equipment Notes 


New A.C. Welder Line 
Announced by P&H 

With a view to expanding its welding equip- 
ment service to war industries, Harnischfeger 
Corporation, Milwaukee, announces the addi- 
tion of a complete line of industrial a.c. arc 
welders to its present extensive line of P&H 
dc. machines. Engineered and built for in- 
dustrial service, these machines are being made 
in 7 heavy duty and 4 intermittent duty mod- 
els with a range of capacities for handling 
production welding under continuous opera- 
tion. The new line features the recently 
adopted “WSR” (welding service range) rat- 
ings which show the actual minimum to maxi- 
mum output of usable welding current. 


Safety Goggles for Women Workers 


A new Ful-Vue safety goggle with 6.00 
curve clear Super Armorplate lenses to pro- 
tect the eyes of women workers on the indus- 
trial war front is announced by the American 
Optical Company, Southbridge, Mass. 

According to the manufacturer, this new 
AO safety goggle combines efficient eye- 
protection against flying objects with the 
greatest degree of all-round visibility, com- 
fort, and appearance and possesses the added 
advantage of a sturdy, double-braced bridge 
designed for long life under hard usage. Ear- 
pieces have perspiration-proof insulation. No 
metal touches the skin. 


Ideal Rechargeable Flashlight Battery 
Proves Timely and Valuable 


The limitation of flashlight dry cell pro- 
duction has focused attention on the Ideal re- 
chargeable storage battery for flashlights. This 
type of cell was introduced about three years 
ago for utility and industrial service by Ideal 
Commutator Dresser Company, 1558 Park 
Ave., Sycamore, III. 

Although small in size to fit all popular 


possible by merely recharging at convenient 
periods. Battery chargers are available for 
this purpose, both in single and gang types— 
for use on both alternating current and direct 
current. 

Under present conditions, the Ideal battery is 
not generally distributed for casual use, but 
is directed to utility plants, large industrials, 
and other sources where flashlights are used 
regularly. 


¥ 
Catalogs and Bulletins 


New Acme Air Cooled Transformer Catalog 


“Power Where You Need It,” a new bulletin 
issued by Acme Electric & Mfg. Co. of Cuba, 
New York, outlines and gives examples of air 
ceoled transformer applications in war pro- 
duction industry. 

The bulletin also describes in detail the va- 
rious types of air cooled transformers manu- 
factured by this company, and lists the com- 











“MASTER*LIGHTS" 
® Portable Battery Hand Lights. 
© Repair Car Roof Searchlights. 
© Hospital Emergency Lights. 
CARPENTER MP6. co. 


197 Sidney St., C Mass 
"MAS ERSLIGHT"M ERs" 








DAVEY TREE TRIMMING 


SERVICE 


1846 1923 


JOHN DAVEY 


Founder of Tree Surgery 


New Spring Tree Growth 


This glorious spring foliage also 
brings exuberant twig growth 
that shoots up into your wires 
creating a serious threat to 
trouble-proof service. Getting 
Davey men on the job is a good 
solution. 

Always use dependable Davey Service 

OAVEY TREE EXPERT CO. GENT, OHIO 


DAVEY TREE SERVICE 
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INDUSTRIAL PROGRESS—( Continued) 


SO MUCH 


FOR 


SO LEPTLE 
N 7 ABU 


LL. BROWA 
Bonp Paper 


MILLS AP ADAMS, MASS. 


R4AQ 


ADVANCE BOND™ 
New White Linen & Cotton Fibre 
L. L. BROWN’S LINEN® 
%, New White Linen & Cotton Fibre 
FORWARD BOND 
100% New Cotton Fibre 
GREYLOCK BOND 


5% New Cotton Fibre 


ESCORT BOND 


50% New C Fibre 


Catalogs & Bulletins (Cont'd) 


plete range of 55 degree ratings in auto type, 
two winding type, three winding type, and four 
winding type transformers up to 50 KVA. 


Dustless Coal Treatment 


“How to Store and Handle Coal Dustless- 
ly” is the title of a folder introducing KLEEN. 
KoL, a new wetting agent added to water 
to allay coal, coke, and ash dust, an- 
nounced by Sterling E. Norcross, Fuel Con- 
ditioning Service, Bloomfield, N. J. 

The concentrate, when added in minute quan- 
tities to coal-spraying water, is claimed to pro- 
duce rapid dispersion of the liquid over and 
throughout the coal pile, “wetting” and pre- 
cipitating all dust particles where water alone 
would be ineffective. Less than one per cent 
moisture is aded to the coal. 


¥ 


Manufacturers’ Notes 


Brown Doubles Output of Flowmeters 


The Brown Instrument division of the Min- 
neapolis-Honeywell Regulator Company, Phil- 
adelphia, during April doubled its normal out- 
put of flowmeters in order to speed expansion 
of both the 100-octane gasoline and synthetic 
rubber programs, E. B. Evleth, vice president 
and general manager of the company, recently 
announced. 


Consolidated Edison Builds Turbine 
Parts for Navy 

Because it played the dual role of customer 
and subcontractor to the same manufacturer, 
the Consolidated Edison Company of New 
York, Inc., has been able to add a new 50,000 
kilowatt power supply to the resources of New 
York city’s war industries. 

The source of the new electric power sup- 
ply is a high-pressure steam turbine for which 
Consolidated Edison itself made some parts, 
according to J. H. Spraggon, central station 
manager for the Westinghouse Electric & Mig. 
Company, the manufacturer. The power com- 
pany produced these parts and assembled the 
turbine in order to complete the machine when 
pressure of other war work halted its con- 
struction in a Westinghouse plant. 

As a result of this industrial teamwork and 
because of the high quality of the machining 
operations Consolidated Edison performed on 
the spindle of their own turbine, the Westing- 
house company subsequently let subcontracts 
to its customer for the machining of turbine 
spindles, gear cases and bearings, and a vol- 
ume of detail turbine parts for the Naval ship- 
building program. 


DICKE TOOL COMPANY 
DOWNERS GROVE, ILL. 
Manufacturers of 


Pole Line Construction Tools 
They’re Built for Hard Work 
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Trucks That Rain Death Upward 


THE INTERNATIONAL HALF-TRACK is a truck 
that carries its own pavement. It can 
speed over bog, sand, mud and mountain 
... Carrying armed-to-the-teeth person- 
nel to seize and hold a position, or toting 
fast anti-aircraft firepower that rains 
death upward. 


_ The International Half-Track is prov- 
ing that it can take it, as well as dish it 
out. It should. It’s a brother under the 
armour to the International Truck that 
was the largest selling heavy-duty truck 
on the market when civilian trucks were 
still being made. 


International civilian truck service— 
the largest company-owned truck service 
organization in the world—is now a war- 
time truck service. More alert and efh- 
cient than ever to keep your trucks on 
their jobs. Whether they’re Interna- 
tional Trucks or any other make, bring 
them to the International Branch or 
Dealer. You'll find International Ser- 
vice close at hand—pledged to keep your 
truck rolling—pledged to Victory! 


INTERNATIONAL HARVESTER COMPANY 


180 North Michigan Avenue Chicago, Illinois 


INTERNATIONAL TRUCKS 
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FOR MATERIAL AID IN MATERIALS HANDLING ... 
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PROTECTED against delays in 
COAL DELIVERIES 


One of the larger public utilities 
wanted to be secure against the 
possibility that adverse condi- 
tions—natural or otherwise— 
would deprive them of an ade- 


quate coal supply for their pow- 
er plants. 


They called in ROBINS. 


On an idle site a quay was built, 


ROBINS makes 


* Castings ° Chutes * Conveyor Idlers 
and Pulleys * Crushers * Feeders ° 


Belt Conveyors * Coal and Ore Bridges Foundry Shakeouts ®° Gates ° Gears ° 
* Bucket Elevators *° Car and Barge Grab Buckets * Pivoted Bucket Con- } 
Hauls * Car Dumpers ® Car Retarders veyors ® Rail Clamps ® Reclaiming Me- 
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FoR MATERIAL AID IN MATERIALS HANDLING ...1#’s ROBINS 





il 


spur tracks were laid, two 1600 


ft. belt conveyors were installed, 
a bridge (with integral sizing 
units) was erected—and a stock- 
pile of nearly 250,000 tons was 
built up. Now they have no fea> 
of running short of coal. Nor is 


there any danger of spontane- 
ous combustion in the pile. 
This entire project was en- 
gineered, manufactured and 
erected by ROBINS. Have you 
a bulk materials handling prob- 
lem? 


ARE YOU THINKING OF CONVERTING TO COAL? 


Discuss the matter with a ROBINS 
Field Engineer. The technique for 
storing and handling coal is different 
from oil. A number of shortcuts and 
economies are possible—a few pre- 
cautions are advisable. Consultation 


with a ROBINS Field Engineer—from 
any of our ten offices—involves you 
in neither cost nor obligation. 


ROBINS VIBRATING SCREENS 


SHARP SIZING HIGH CAPACITY 
SIMPLE DESIGN SMOOTH OPERATION 


Sizes and types for every purpose * Gy- 
rex for heavy duty sizing and scalping 
* Vibrex for fine sizing; has high speed, 
unbalanced vibrator * Eliptex for hori- 
zontal installations and dewatering; has 
elliptical throw, counter to travel of ma- 
terial * Contractors’ for accurate sizing 
and salvaging of aggregates, cinders, coal, 
coke and other materials * Hydrex for 
clarifying liquids and dewatering solids. 
Bulletins on request. 


ENGINEERS e MANUFACTURERS e ERECTORS 





chines ° Screens * Screen Cloth 
, Self-Unloading Boat Mechanisms 

* Skip Hoists * Takeups * Loading 
and Unloading Towers °* Trippers 
Weigh Larries ° Winches * Wind- 





C ONVEYORS 
nun ¢ oO. 8? GO EA ee 
(ROBINS CONVEYING BELT CO.) 


PASSAIC « NEW JERSEY 


lasses MATERIALS HANDLING MACHINERY 
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Ky 1 Future utwre OF 
MODERN METERING 
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THE cooperation of the electric 
ty industry with the watthour meter manu- 





ers has kept the design and develop- 
ent of the modern watthour meter well 
ahead, of metering requirements. Thanks to 


Sperative spirit. watthour meters will 


piey « their ‘important part, in system 


SANGAMO ELECTRIC COMPANY 
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SERVICE ENTRANCE CABLE 





e Whatever the demands of the gas in- 

dustry may be, Connelly is equipped 
to meet them. With our new laboratory for scientific 
testing of purification materials and greatly increased 
facilities for the production of Iron Sponge, Governors, 
Regulators, Back Pressure Valves and other equip- 
ment for gas purification and control, Connelly is at 
your service, ready for any emergency. 


Under the able management of Mr. A. L. Smyly, pio- 
neer in gas purification and pressure regulation, this 
organization has continued its leadership in the field, 
and the fact that Connelly products are standard in 
hundreds of the leading gas plants of the country is 
indicative of the service rendered. 


@ Mr. A. L. Smyly 
President 
ee, Tron 


Bartieet Co. niko 
IRON SPONGE and GOVERNOR Company 
Counclly CHICAGO, ILL. ELIZABETH. N. J SPome, 
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VARNISHED CAMBRIC - RUBBER POWER/|CABLES - BUILDING WIRE 


ry 
x 
B 
r 
¢ 
] 


MAGNET WIRE 
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Some of the 


CRESCENT 


ELECTRICAL WIRES AND CABLES 
That Are Meeting Today’s Special Needs 


a1GV0 IVNOIS - 





For war housing, industrial 
wiring and interior wiring of all 


kinds. ; 
"CRESFLEX" Non-Metallic Sheathed Cable 





For portable power leads to 
drills, tools, welding and con- 
struction machinery. 


$au09 JTGIXaI4a 


“PERMACORD"™ Heavy Duty Portable Cable 





, , TS 
For electric power and con- ‘ “ oe ROOeS “ 
trol circuits aboard ship. ' a BS PP TOTS 


<2 eg 





Extensively used in shipyards, ¢ 
and for the manufacture of 
tanks, guns and planes. si 
WELDING CABLE 





For general industrial power 
wiring. Widely used because 
no rubber required in construc- 
tion, and can carry larger cur- 
rents for same size copper con- 
ductors. 


S2TGVO AVMUNUVd AGNV GISVIONA-dvat 


Varnished Cambric Power Cable 





CRESCENT INSULATED WIRE & CABLE CO. 


TRENTON, N. J. 


@1gV9 GzIuOWUV 


CRESCENT ENDURITE SUPER-AGING INSULATION - WEATHER-PROOF WIRE 
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The careful investor judges a 
security by the history of its 
performance. 


-KERITE 


in three-quarters of a century of continuous 
production, has established a record of per- 
formance that is unequalled in the history 
of insulated wires and cables. 


Kerite is a seasoned security. 
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HELPING TO MEET AMERICA’S WARTIME NEEDS 


PROVED PERFORMANCE of many elec- 
honic devices and radio equipment can be 
tained by using this new G-E stabilizer 
b “straighten out” voltage variations in 
he power supply. It holds voltage constant 
ithin close limits despite variations in 
pad, load power factor, or both, over an 
mut range from 95 to 130 volts. It is built 
nratings from 50 va to 5000 va. Bulletin 
EA-3634 gives details. . 


ODUCTION OF BUTADIENE and high- 
ktane gasoline is simplified, and chances of 
he operations ‘‘going wrong”’ are reduced 
ya time-cycle and valve-operator control 
veloped by General Electric. By means 
fa motor-driven cycle timer and auxil- 
ary relays, a large number of valves can be 
mened and closed in a given sequence. 
when necessary, this sequence can be 
wily rearranged. The unit shown here has 
0 separate ‘‘control points,’’ but as many 


as 900 points can be provided for even 
more complicated operating cycles. 


A POUND OF ALUMINUM IS SAVED 
every time one of these plastic trench- 
mortar fuses is turned out, and they are 
now being made in volume by General 
Electric. Use of a plastic in place of 
aluminum was made possible by improving 
both the material and the molding tech- 
nique, so that dimensions are held within 
narrow limits, even when the fuse mecha- 
nism encounters extreme temperatures. 


YOUR ENGINEERS serving 
other users of electric energy have an im- 
portant war job to do in helping to make 


industry and 


the most of our power resources. Electrical 
ideas such as these, though sometimes 
minor in themselves, can add up BIG when 
widely applied—frequently saving energy, 
man power, and critical materials. General 
Electric is ready to assist in the cause of 
conservation by supplying further informa- 
tion or application aid wherever better 
electrical utilization can help to win the 
war. General Electric, Schenectady, N. Y. 


GENERAL “3 ELECTRIC 


$01-20E-170 
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Many a devil’s food cake would 
have gone flat except for the cor- 
rect degree of heat measured out 
by a Robertshaw Thermostat. 
But nowadays here at Robert- 
shaw we're measuring heat for 
devil’s food of a different kind— 
we’re making boosters and 
shells for aircraft and anti-air- 


craft guns; we’re turning out 
fuses for hand grenades, and 
primers and ignition cartridges 
for rockets. Likewise we make 
instruments for aircraft, and it’s 
all work for which we have been 
peculiarly fitted during long 
years in the precision ‘manufac- 
ture of Robertshaw Thermo- 
For High Achievement in the production of war equipment, 


stats. What Robertshaw Ther- 
mostats we still make are used 
entirely on Government projects 
a work which serves the double 
object of keeping our research 
department and engineering 
division looking toward new 
models for the coming days 
of peace. 


ROBERTSHAW THERMOSTAT CO., YOUNGWOOD, PA. 
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KIN aondited 
. - Motor 6 WOOD ROLLING 
OFFER 2 WARTIME ADVANTAGES 


’] COILING, UPWARD 
ACTION saves valuable 


floor, wall and ceiling space- t 
keeps the doors out of the way 
and safe from wind or traffic 
when open. 


Strong inter-lapping wood slats 
form a rugged curtain that 
blocks out wind and weather, 
yet presents a neat appearance 
that harmonizes with any build- 


ing exterior OF interior. 


Kinnear Wood Rolling Doors 
also assure highest economy of 
war-vital metals! 


They are built in any size, for 
use in old or new buildings, 20 
are available with manual con- 
trol only, if desired. Write for 
complete data or specifications. 
The Kinnear g. Co., 

Fields Ave-, Columbus, Ohio. 
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PROFESSIONAL DIRECTORY 


@ This Directory is reserved for engineers, account- 
ants, rate experts, consultants and others equipped to 
serve utilities in all matters relating to rate questions, 
appraisals, valuations, special reports, investigations, 
financing, design and construction. 

















THE AMERICAN APPRAISAL GOMPANY 


INVESTIGATIONS, APPRAISALS AND STUDIES 
for 
ACCOUNTING AND REGULATORY REQUIREMENTS 
NEW YORK WASHINGTON CHICAGO MILWAUKEE SAN FRANCISCO 
and other principal cities 











Day & ZIMMERMANN, INC. 
ENGINEERS 
NEW YORK PHILADELPHIA CHICAGO 


PACKARD BUILDING 














oesrex HOLY, Bacon « Davis, anc. x02 cases 


CONSTRUCTION f£ APPRAISALS 
OPERATING COSTS ngineers INTANGIBLES 
VALUATIONS AND REPORTS 


NEW YORK PHILADELPHIA WASHINGTON CHICAGO 








GILBERT ASSOCIATES, Inc. 


SPECIALISTS 


ENGINEERS 
POWER ENGINEERING SINCE 1906 Parchesing and Bapedicing, 


Steam, Electric, Gas, Hydro, 


Designs and Construction, Serving Utilities and Industrials 
Operating Betterments, : Personnel Relations, 
Inspections and Surveys, Reading, Pa. Original Cost Accounting, 
Feed Water Treatment. Washington New York Accident Prevention, 

arse! 








Rates, Research, Reports, 








J. H. MANNING & COMPANY 


120 Broadway, New York 
ENGINEERS 


Business Studies Purchase—Sales Valuations 
New Projects Management Reorganizations 
Consulting Engineerin Mergers 

Public * otity Affairs including Integration 
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SANDERSON & PORTER 
ENGINEERS AND CONSTRUCTORS 
Design and Construction of Industrials 
and Public Utilities. 
Reports and Appraisals in Connection 


With Management Problems, Financing, Reorganization. 
Chicago New York San Francisco 








Sargent & Lundy 


ENGINEERS 
Steam and Electric Plants 
Utilities—Industrials 
Studies—R eports—Design—Supervision 
Chicago 














STONE & WEBSTER ENGINEERING CORPORATION 


DESIGN AND CONSTRUCTION 
REPORTS * CONSULTING ENGINEERING ° APPRAISALS 


BOSTON e NEWYORK e CHICAGO © HOUSTON e PITTSBURGH 
SAN FRANCISCO e LOS ANGELES 














THE J.G. WHITE ENGINEERING CORPORATION 
DESIGN @ CONSTRUCTION © REPORTS © APPRAISALS 
80 BROAD STREET, NEW YORK 














BARKER & WHEELER, ENGINEERS EARL L. CARTER 


DESIGNS AND CONSTRUCTION — OPERATING Consulting Engineer 

BETTERMENTS — COMPLETE OFFICE SYSTEMS — REGISTERED IN INDIANA, NEW YORK, OHIO, 
MANAGEMENT — APPRAISALS — RATES PENNSYLVANIA, WEST VIRGINIA, KENTUCKY 

Public Utility Valuations, Reports and 

1) PARK PLACE, NEW YORK CITY Original Cost Studies. 


36 STATE STREET, ALBANY, N. Y. 910 Electric Building Indianapolis, Ind. 











BLACK & VEATCH JACKSON & MORELAND 


CONSULTING ENGINEERS ee 


Appraisals, investigations and re- ee ear 

ports, design and supervision of con- DESIGN AND SUPERVISION VALUATIONS 

struction of Public Utility Properties ECONOMIC AND OPERATING REPORTS 
4706 BROADWAY KANSAS CITY, MO. 











BOSTON NEW YORK 


—— 
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JENSEN, BOWEN & FARRELL 


Engineers 
Ann Arbor, Michigan 


Appraisals . Investigations - Reports 
in connection wit 
rate inquiries, depreciation, fixed capital 
reclassification, original cost, security issues. 











A. S. SCHULMAN ELECTRIC Co. 
Contractors 


TRANSMISSION LiINES—UNDERGROUND Distri- 
BUTION — Power STATION — INDUSTRIAL — 
CoMMERCIAL INSTALLATIONS 


537 SoutH Deargorn ST. CHICAGO 








J. W. WOPAT 


Consulting Engineer 
Construction Supervision 


Appraisals—Financial 
Rate Investigations 


1510 Lincoln Bank Tower Fort Wayne, Indiana 








Maximum HS 
removal per [b. 
of Oxide! 


? @ Lavino Activated Oxide is 
made specifically for maximum sulphur re- 
moval...is not just a “satisfactory” purifying 
medium merely by virtue of incidental 
properties, but is made especially for maximum 
capacity and activity, maximum trace removal 
and shock resistance. As such, we do not believe 
you will find Lavino Activated Oxide has 
any close rival — comparing cost, comparing 
performance and comparing savings 


We'll be glad to tell youall about its remarkable 
record; just write a note on your letterhead to 
E. J. Lavino and Company 
and 8 
fe cS 1528 Walnut St. 
\Oy I > | 4¥ Penna. 


Philadelphia 





Why dig through a 
PILE 
of Catalogs? 


Find the 
Fitting 
you need, 
quickly— 


in the COMPLETE line 


If you have a Penn-Union Catalog, you 
can instantly find practically every good 
type of conductor fitting. These few 
can only suggest the variety: 


Universal Clamps to take a 
large ae of conductor sizes; 
with 1, 2, 3, 4 or more bolts, 


L-M Elbows, with compression units 

giving a dependable grip on both con- 

ductors. Also Straight Connectors and 
Tees with same con- 
tact units. 


Bus Bar Clamps for installa- 
tion without drilling bus. Single 
and multiple. Also bus sup- 
ports—various types. 


Clamp Type Straight Connectors 
and Reducers, Elbows, Tees, Ter- 
minals, Stud Connectors, etc. 


Jack-Knife connectors for simple 
and easy disconnection of mo- 
tor leads, etc. Spring action— 
self locking. 

Vi-Tite Terminals for quick 

installation and easy taping. 

Also sleeve type terminals, 

screw type, shrink fit, etc. etc. 


<= SS 

Splicing Sleeves, Figure 8 and Oval, seamless tub- 
ing—also split tinned sleeves. High conductivity 
copper; close dimensions. 

Preferred by the largest utilities and 
electrical manufacturers—because they 
have found that “Penn-Union” on a fit- 
ting is their best guarantee of Dependa- 
bility. Write for Catalog. 
PENN-UNION ELECTRIC CORPORATION 
ERIE, PA. Sold by Leading Jobbers 


‘PENN- -UNIONE 


(og oF. 5 Os SE On a 88 | FITTINGS 
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IN WHICH 


EGRY BUSINESS SYSTEMS 
HELP MEET 


THE TYPEWRITER 
SHORTAGE 


in 
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@ a THE EGRY REGISTER COMPANY e Dayton, Ohio 
i EGRY CONTINUOUS FORMS LIMITED, King and Dufferin Sts., Toronto, Ontario, Canada. 
Egry maintains sales agencies in all principal cities. 
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The Fortnightly lists below the advertisers in this issue for ready refer- ; 
ence. Their products and services cover a wide range of utility needs. ' 
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Aluminum Co. of America 
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Ridge Tool Company, The 
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Sanderson & Porter, Engineers 
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Sargent & Lundy, Engineers 
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White, J. G., Engineering Corporation, The. 
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When there is a ditch to dig—or fill—you'll always be glad 
you bought a “CLEVELAND.’ « * * Keep them in fighting 
trim by regular attention’to maintenance and lubrication. 


Nor THE CLEVELAND TRENCHER COMPANY ow 


wV 20100 ST. CLAIR AVE ‘Pioneer of the Small Trencher” CLEVELAND, OHIO 


“CLEVELANDS’ Save More...Because they Do More 
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Cast down your 


Lost at sea for many days a ship suddenly sighted 
a vessel. From the unfortunate ship’s mast a signal 
was given, “Water, water; we die of thirst!” ‘The 
distant vessel at once replied, “Cast down your 
bucket.’ And again the signal, “Water, water, we 
die of thirst!” Back came the answer, “Cast down 
your bucket where you are.” Again and again the 
same signal; the same reply. Finally in desperation 
the captain of the distressed yessel cast down a 
bucket. It came up full of fresh, flowing water 
from the mouth of the mighty Amazon River. 


Cast your bucket right in your plant, right in your 
fields of Operation. Check your flow lines and dis- 


bucket 


cover what your valve costs really are. Then 
Nordstrom Valve engineers ptove the definite 

ings you can make by replacing costly-operati 
valves. By use of Nordstrom Multiport Valves 
can invariably save extra piping, extra {ittings, 

make one or two valves do the work of three 
four. Perhaps your valve replacements have be 
all too frequent. Then consider the extended life 
Nordstroms. They conclusively prove their econot 
even when their initial cost is slightly mote th 
that of ordinary valves. So again we say, “d 
your bucket” for ower valve costs on al! your fd 
lines. A signal to Nordstrom engineers is sufficie 


NORDSTROM LUBRICATED VALVE 


MERCO NORDSTROM VALVE CO. 
“* A Subsidiary of Pittsburgh Equitable Meter Co. 
WORLD'S LARGEST MANUFACTURERS OF LUBRICATED PLUG VALVES; GASOLINE, OIL AND GREASE METERS 
Main Office: 400 Lexington Ave., Pittsburgh, Penna. ~ 
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